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FOREWORD 


This committee print is the third of a series of such prints of studies 
on “Copyright Law Revision” published by the Committee on the 
Judiciary Subcommittee on Patents, Trademarks, and Copyrights. 
The studies have been prepared under the supervision of the Copy- 
right Office of the Library of Congress with a view to considering a 
general revision of the copyright law (title 17, United States Code). 

Provisions of the present copyright law are essentially the same as 
those of the statutes enacted in 1909, though that statute was codi- 
fied in 1947, and has been amended in a number of relatively minor 
respects. In the half century since 1909, far-reaching changes have 
occurred in the techniques and methods of reproducing and dissemi- 
nating the various categories of literary, musical, dramatic, artistic, 
and other works that are subject to copyright; new uses of these pro- 
ductions and new methods for their dissemination have grown up; 
and industries that produce or utilize such works have undergone great 
changes. For some time, there has been widespread sentiment that 
the present copyright law should be re-examined comprehensively 
with a view to its general revision in the light of present-day conditions, 

Beginning in 1955, the Copyright Office of the Library of Congress, 
pursuant to appropriations b Eeaanen for that purpose, has been 
conducting a programfoffstudies of the copyright law and practices. 
The subcommittee believes that these studies will be a valuable con- 
tribution to the literature on copyright law and practice, that they 
will be useful in considering problems involved in proposals to revise 
the copyright law, and that their publication and distribution will 
serve the public interest. 

The present committee print contains four studies, Nos. 7-10, 
dealing with copyright notice. Study No. 7, “Notice of Copyright,” 
was prepared by Vincent A. Doyle of the Washington, DC. bar 
(formerly Assistant Chief of the Examining Division of the Copyright 
Office) in collaboration with the following staff members of the Copy- 
right Office: George D. Cary, General Counsel; Marjorie McCannon, 
Assistant Chief of the Reference Division; and Barbara A. Ringer, 
Assistant Chief of the Examining Division. Study No. 8, “Commer- 
cial Use of the Copyright Notice,” was prepared by William M. Blais- 
dell, economist of the Copyright Office. Study No. 9, “Use of the 
Copyright Notice by Libraries,” was prepared by Joseph W. Rogers, 
Chief of the Cataloging Division of the Copyright Office. Study 
No. 10, “False Use of Copyright Notice,” was prepared by Caruthers 
Berger, Attorney Adviser of the Copyright ce. 

The Copyright Office invited the members of an advisory panel 
and others to whom it circulated these studies to submit their views 
on the issues. The views, which are appended to the studies, are 
those of individuals affiliated with groups or industries whose private 
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IV FOREWORD 
interests may be affected by copyright laws, as well as some independ- 
ent scholars of copyright problems. 

It should be clearly understood that in publishing these studies the 
subcommittee does not signify its acceptance or approval of any state- 
ments therein. ‘The views expressed in the studies are entirely those 
of the authors. 


JosepH C. O’MaAnoney, 
Chairman, Subcommittee on Patents, 
Trademarks, and Copyrights, 
Committee on the Tadienary TE 


Senate. 








COPYRIGHT OFFICE NOTE 


The studies presented herein are part of a series of studies prepared 
for the Copyright Office of the Library of Congress under a program 
for the comprehensive reexamination of the copyright law (title 17, 
U.S.C.) with a view to its general revision. 

The Copyright Office has supervised the preparation of the studies 
in directing their general subject matter and scope, and has sought 
to assure their objectivity and general accuracy. However, any views 
expressed in the studies are those of the authors and not of the Copy- 
right Office. 

Each of the studies herein was first submitted in draft form to an 
advisory panel of specialists appointed by the Librarian of Congress, 
for their review and comment. The panel members, who are broadly 
representative of the various industry and scholarly groups concerned 
with copyright, were also asked to submit their views on the issues 
presented in the studies. Thereafter each study, as then revised in 
the light of the panel’s comments, was made available to other inter- 
ested persons who were invited to submit their views on the .issues. 
The views submitted by the panel and others are appended to the 
studies. These are, of course, the views of the writers alone, some 
of whom are affiliated with groups or industries whose private interests 
may be affected, while others are independent scholars of copyright 
problems. 

Ase A. GoLpMAN, 
Chief of Research, 
Copyright Office. 
ArrHurR FIsHER, 
Register of Copyrights, 
Library of Congress. 
L. Quincy Mumrorp, 
Librarian of Congress. 
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NOTICE OF COPYRIGHT 





I. IntTRopucTION 


Among the basic conditions for protection provided in the U.S. 
copyright law,’ perhaps the most important is the requirement for a 
copyright notice. To secure and maintain copyright in the United 
States, the copies of a work published in this country must bear a 
notice in the form and position specified in the statute.? Publication 
of a work without the prescribed notice results in the permanent loss 
of copyright protection and places the work in the public domain.’ 

This concept of notice as a condition of copyright has been em- 
bodied in the U.S. law almost from the very beginning of Federal 
copyright legislation—since 1802, in fact.‘ Of the countries which 
today are large producers of copyrighted material, the United States 
is practically alone in making notice a condition of copyright protec- 
tion for all types of published works. In approaching a study of this 
matter, it must inevitably be asked whether the notice requirement 
is a useless vestige, or whether it has advantages which make its 
continuation in one form or another desirable. 

It is the purpose of this paper to present an objective analysis of 
the notice provisions: their fiatiny, purpose, and interpretation; com- 
parable provisions in foreign and international law; and the arguments 
advanced as to the relative advantages and disadvantages of notice 
requirements. Factual studies of the practical utility and operation 
of the notice provisions are planned for a later date. It is hoped that 
the present legal study, supplemented by such factual studies, will 
provide a basis for considering the problem of copyright notice in 
the forthcoming revision of the copyright law. 


II. Leaisuative History Brerore 1909 
' A. LAWS OF THE STATES BEFORE 1790 


Of the laws passed by the several States pursuant to the 1783 
resolution of the Continental Congress,’ only that of Pennsylvania ° 
required that a notice be placed on the copies of copyrighted works. 
In addition to registration of the name of the proprietor and the title 
of the work, the Pennsylvania law required: 


That no author or proprietor of any book or pamphlet shall be entitled to the 
benefit of this act unless he shall insert on the back of the title pa a copy of the 
certificate of entry obtained of the prothonotary aforesaid, which the said pro- 
thonotary is hereby required to grant without any further reward.’ 


5 y Caio: oes. 

- $§ 10, 19, 20. 
3 See Bree III infra. 

42STAT. 171 (1802). 

58 JOURNAL OF THE UNITED STATES IN CONGRESS ASSEMBLED 256 (1783), reprinted in 
COPYRIGHT LAWS OF THE UNITED STATES OF AMERICA 1783-1956, p. 1 (Copyright Office, 
1 (hereinafter cited as COPYRIGHT LAWS 


). 
; yvi PENNSYLVANIA c. 125 (Bradford 1784), reprinted in COPYRIGHT LAWS, pp. 10-11. 
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In three of the States there was a requirement for what might be 
considered an embryonic copyright notice; Massachusetts,» New 
Hampshire,’ and Rhode Island ” granted copyright protection for 
“all books, treatises, and other literary works, baving the name of 
the author or authors thereof printed and published with the 
same * * *.” These laws left no doubt that the presence of the 
author’s name was a condition for securing copyright, because the 
penalties for infringement could be invoked only when the work in- 
fringed was “written by any subject of the United States of America, 
whose name, as author, shall have been thereto prefixed * * *.” ™ 


B. THE ORIGINAL FEDERAL COPYRIGHT ACT, 1790 


Although the first Federal Copyright Act ” provided for registra- 
tion as a condition of protection, it contained no requirement for a 
copyright notice to be impressed on the copies of copyrighted works. 
It did, however, require that the author or proprietor publish a copy 
of the record of registration in one or more U.S. newspapers for a 
period of 4 weeks, within 2 months of the date of registration.” 


C. FEDERAL COPYRIGHT STATUTES, 1802-1905 


The act of April 29, 1802,’ was the first Federal law to require a 
notice in copies of copyrighted works. In addition to the newspaper 
notice, the author or proprietor was required by section 1 of that act 
to insert a copy of the record “‘at full length in the title page or in 
the page immediately following the title’ in the case of a book. For 
maps and charts, a notice in the following form was to be impressed 
on the face of the work: 


Entered according to act of Congress, the ____-_--__-_- day Of 2212522. 18__ 
(here insert the date when the same was deposited in the office) by A. B. of the 
Bete 66 nan -bendoed- senna ssd-de (here insert the author’s or proprietor’s 
name and the State in which he resides). 


Section 2 of the act of 1802 extended the scope of copyright protection 
to include prints, with a proviso that the author or proprietor ‘‘cause 
the same entry to be truly engraved on such plate, with the name of 
the proprietor, and printed on every such print or prints as is herein 
before required to be made on maps or charts.”’ 

The act of February 3, 1831,” a general revision statute, dropped 
the requirement for newspaper publication of a copy of the Abort of 
registration. The provisions dealing with the notice were coordinated 
and simplified to some extent: 


Sec. 5. And be it further enacted, That no person shall be entitled to the benefit 
of this act, unless he shall give information of copyright being secured, by causing 
to be inserted, in the several copies of each and every edition published during 
the term secured on the title-page, or the page immediately following, if it be a 
book, or, if a map, chart, musical composition, print, cut, or engraving, by 
causing to be impressed on the face thereof, or if a volume of maps, charts, music, 
or engravings, upon the title or frontispiece thereof, the following words, viz: 


§ MASS. ACTS & LAWS ec. 26 (1782), reprinted in COPYRIGHT LAWS, pp. 4-5. 

® LAWS OF NEW HAMPSHIRE pp. 161-162 (Melcher 1789), reprinted in COPYRIGHT LAWS, p. 8. 

1 RHODE ISLAND ACTS & RESOLVES pp. 6-7 (1783), reprinted in COPYRIGHT LAWS, p. 9. 

11 This quotation, and the one immediately preceding it, are taken from the Massachusetts statute; the 
equivalent provisions in the statutes of New Hampshire and Rhode Island are substantially the same. 

1221 STAT. 124 (1790). 

8 Jd. § 3. 

42STAT. 171 (1802). 

164 STAT. 436 (1831). 





} 
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“Entered according to the act of Congress, in the year ...., by A. B., in the 
clerk’s office of the district court of ........-..... » (as the case may be.) 


The next general revision statute, the act of July 8, 1870,"* made 
certain technical amendments in the notice provisions, but did not 
change the basic requirement: 


Sec. 97. And be it further enacted, That no person shall maintain an action for 
the infringement of his copyright unless he shall give notice thereof by inserting 
in the several copies of every edition published, on the title page or the page 
immediately following, if it be a book; or if a map, chart, musical composition, 
print, cut, engraving, photograph, painting, drawing, chromo, statue, statuary, 
or model or design intended to be perfected and completed as a work of the fine 
arts, by insecribing upon some portion of the face or front thereof, or on the face 
of the substance on which the same shall be mounted, the following words, viz.: 
“Entered according to act of Congress, in the year _..., by A. B., in the office 
of the librarian of Congress, at Washington.” 


By the act of June 18, 1874,” the author or proprietor was given 
the option of using as a notice “* * * the word ‘Copyright,’ together 
with the year the copyright was entered, and the name of the party 
by whom it was selon out; thus: ‘Copyright, 18—, by A. B.’” * 
This optional form of notice was to be used under the same conditions 
and in the same positions as required for the longer form. 

Under the act of August 1, 1882,” “manufacturers of designs for 
molded decorative articles, tiles, plaques, or articles of pottery or 
mates subject to copyright”? were permitted to place the notice as 
ollows: 


* * * upon the back or bottom of such articles, or in such other place upon 
them as it has heretofore been usual for manufacturers of such articles to employ 
for the placing of manufacturers, merchants, and trade marks thereon. 


The last change in the notice provisions prior to 1909 was incor- 
Pec in the act of March 3, 1905,” and applied only to books in 
oreign languages first published abroad. It provided that there 
should be inserted: 

* * * in all copies of such book sold or distributed in the United States, on the 


title page or the page immediately following, a notice of the reservation of copy- 
right in the name of the proprietor, together with the true date of first publication 


of such book, in the following words: ‘Published --_..__--_. , nineteen hundred 
OAT boing icant ee Privilege of copyright in the United States reserved under the 
Act approved --_.-._--- , nineteen hundred and five, by __----__-- Wie la S 


Ill. Tus Present Law In THE UNitTep States 
A, PROVISIONS OF THE PRESENT LAW 


The notice requirements of the present law * are essentially the 
same as those incorporated in the act of March 4, 1909.” In general, 
each copy of a work ‘“‘published or offered for sale in the United States 
by authority of the copyright proprietor’ must bear a copyright 
notice in the prescribed form at position. Ordinarily the copyright 
notice consists of three elements: 

1. The word “Copyright,” the abbreviation “Copr.”, or the 
symbol ©; 
6 16 STAT. 198, 214 (1870). 
un 18 STAT. 78 (1874). 
1922 STAT. 181 (1882). 
% 33 STAT. 1000 (1905) 


2 17 U.S.C. §§ 10, 19, 20 (1947). 
2 35 STAT. 1075 (1909). 








COPYRIGHT LAW REVISION 


2. The name of the copyright proprietor; 

3. The year in which copyright was secured, in the case of 
printed literary, musical, or dramatic works. 

The elements of the notice are to accompany each other (e.g., © John 
Doe 1957), and the notice is to appear in certain specified locations 
on the work. The required position for the notice varied with respect 
to different types of maatenlal: 

1. Books and other printed publications. —The notice is to appear 
on the title page or the page immediately following. The “page 
immediately following” is the reverse side of the title page, 
where the title page is on the right side of the open book. 

2. Periodicals.—There are three options with respect to the 
position of the notice: 

a. On the title page; 

b. On the first page of text; or 

c. Under the title heading (which is generally understood 
to be the masthead.) 

3. Musical compositions.—Two alternatives as to position are 
offered: 

a. On the title page; or 
b. On the first page of music. 

An optional form of notice is provided for six classes of works: 
maps; works of art; reproductions of works of art; drawings or plastic 
works of a scientific or technical character; photographs; and prints 
or pictorial illustrations, including ae prints and labels. The 
year date need not be used, and the notice may consist of the symbol 
© with the initials, monogram, mark or symbol of the copyright 
owner, if the owner’s name appears upon some accessible portion of 
the work. 

While the statute requires that the notice appear upon “each copy”’ 
of a work published in the United States,” it also contains a provision 
preventing the invalidation of the copyright when the notice had been 
omitted “by accident or mistake * * * from a particular copy or 
copies.” * The omission of the notice under these circumstances does 
not affect the copyright owner’s rights with respect to willful infringers, 
but limits his right of action against an innocent infringer who was 
misled by the omission; the innocent infringer is exempted from 
liability for damages, and is not subject to a permanent injunction 
unless reimbursed for his outlay. 

In addition to the basic notice sections, the statute contains several 
provisions dealing directly with the copyright notice. Perhaps the 
most important of these provides that foreign works eligible for pro- 
tection under the Universal Copyright Convention shall be exempted 
from several copyright formalities, including the domestic manufac- 
turing requirements and the obligation to deposit copies, if the follow- 
ing condition is met: 

* * * only if from the time of first publication all the copies of the work published 
with the authority of the author or other copyright proprietor shall bear the 
symbol © accompanied by the name of the copyright proprietor and the year of 


first publication placed in such manner and location as to give reasonable notice 
of claim of copyright. 


%3 17 U.S.C. § 10 (1947). A special exception is made for “books seeking ad interim protection.” 
%17 U.S.C. § 21 (194 


%3Jd. § 9(c), as amended by 68 STAT. 1030 (1954). 
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Other provisions of the statute with specific bearing on the copyright 
notice include: provisions concerning the notice in works covered by, 
or eligible for, ad interim copyright; * a provision that one notice in 
each volume or in each number of a newspaper or periodical shall 
suffice; ”’ and a provision that the name of the assignee of a copyright 
may be substituted in the notice after the assignment has been 
recorded.” 


B. LEGISLATIVE HISTORY OF THE PRESENT PROVISIONS 


In order to appreciate the importance of the change worked by the 
1909 notice provisions it is necessary to realize that, before 1909, 
copyright was secured by the filing of a title in the Copyright Office, 
and the deposit of copies on or before the date of publication. The 
right to secure copyright was lost if for any reason these requirements 
were not met. 

It was to mitigate the possibility of unintentional forfeiture that 
section 9 (now section 10) of the act of 1909 was drafted, permitting 
copyright to be secured by the very act of publishing a work with the 
copyright notice affixed to the copies. In the words of the final com- 
mittee report accompanying the bill which was enacted in 1909: 
Under the existing law the filing of title and deposit of copies on or before the date 
of first publication are conditions precedent, and any failure to comply with them 
works a forfeiture of the copyright. It is proposed under this bill to so change this 


as to have the copyright effective upon the publication with notice, and the other 
formalities become conditions subsequent.”* 


The legislative history of the act of 1909 contains little of —- 
concerning the philosophy underlying the notice provisions. The basic 
elements of the present notice requirement were already present in 
H.R. 19853, which was introduced by Representative Currier on 
May 31, 1906, and which was the first of the series of bills which led 
to the 1909 statute; the changes in the provisions which were finally 
enacted, andthe relativelyJfew comments on them during the hear- 
ings,*' dealt largely with matters of detail. 
ith respect to the copyright notice, all those who testified at the 
hearings apparently assumed that a notice should be required. The 
discussions during the hearings centered primarily around two rela- 
tively minor questions: whether copies should be required to bear the 
notice when published outside the United States, and whether the 
notice requirements should be further liberalized with regard to graphic 
and artistic works. In connection with both questions, there was also 
some discussion of the provision dealing with accidental omission of 
the notice, and the potential effect of this provision upon users and 
the public. 
As originally drafted, the bill did not require that the copyright 
notice for any type of work contain a date. The reason the bill as 


% Td. §§ 10, 16, 23. 
7 Td. § 20. 


% Td. § 32. 
-R. REP. NO, 2222, 60th Cong., 2d Sess. 10 (1909). 
% H_R. 19853, 59th Cong., Ist Sess. (1906). 
before Commitiees on Patents on S. 6880 and H.R. 19858, 59th Cong., Ist Sess. (June 1906); Hear- 
ings before mittees on Patents on S. 6330 and H.R. 19858, 59th Cong., ist Sess. (Dec. 1906); Hearings before 
Commitiees on Patents on Pending Bills, 60th Cong., Ist Sess. (1908). 


56579—60——2 
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finally enacted required the date for literary, dramatic, and musical 
works is best summarized in the final committee report: 


No date was required, not even the year in which the copyright was secured, in 
case of a book or anything else. Serious objections were made to the elimination 
of the date. It was said that the public would have no means of ascertaining 
whether the copyright had expired and that the public was entitled to that 
knowledge. 

Your committee felt that in case of books or printed publications, including 
dramatic and musical works, the year in which the copyright began should be 
stated in the notice, and we have provided for the insertion of the date in the notice 
on all such works. Your committee did not feel that it was necessary to have the 
date printed on works of art, etc. Artists have always objected to the copyright 
notice which they were obliged to put on the pictures, because it was considered 
a disfigurement, and we have retained substantially the provision of the original 
bill regarding the notice in such cases.*2 


The committee report also makes clear why the provision dealing 
with accidental omission of notice was added to the statute: 


Section 20 makes a material change in existing law. Under existing law notice 
of copyright must be printed in every copy of every edition of a book. If any 
copy of any edition published by authority of the proprietor of the copyright by 
accident or mistake gets out without the copyright notice, the whole copyright is 
lost. More copyrights have been lost under this drastic provision of the law than 
in any other way. Your committee believe that an unintentional failure to com- 
ply with this requirement in the case of a single book ought not to have attached 
to it the penalty involved in the forfeiture of the copyright, * * *.8 


No changes of any real consequence were made as a result of the 
hearings preceding enactment of the statute,* but from a reading of 
the hearings there emerges a general impression that, in the minds of 
most of the persons interested in copyright legislation in 1909, notice 
was both necessary and desirable. Two examples of testimony by 
publishers will serve to point up this feeling. Charles Porterfield, 


representing a large law book publisher, had this to say concerning 
the notice requirement: 


As far as the notice of copyright is concerned, it seems to be very important that 
every copyrighted thing should bear on its face some indication that it is pro- 
tected, and for how long it is protected. The interests of the public certainly 
require that. It is impossible for everybody who wishes any information in that 
regard to come down here to Washington and overhaul the Copyright Office. 
The country is too large for that sort of thing. If each copyrighted thing has a 
notice on it which shows that it is copyrighted for a certain number of years, that 
is prima facie evidence that it has that protection. If anyone wishes to make 


further investigation, he then can consult the Copyright Office and see if it has in 
fact been entered.* 


Likewise, George W. Ogilvie, a Chicago publisher, made the following 
forceful statement: 


I think every publisher in the United States who desires to be fair to his fellow 
publishers will agree with me that the only way that a man can tell whether a 
book is copyrighted or not is to have it contain a notice. If not, leave it out of 
all of them. Leave it out of every book published. Do not put any notice in at 
all, and make it [sic] go to the Copyright Office to get the information; but do not 
leave him “up in the air,”’ as he will be left, some books with a notice and others 
without. How does he know? If a book is published under various titles and 
not filed in the Copyright Office, he cannot find out, and if he cannot find out and 
he takes extracts from the books that are not published it might bankrupt him. 


It will not bankrupt me, because I do not intend to publish any more books. 
{Laughter.] 


32 H.R. REP. NO. 2222, 60th Cong., 2d Sess. 13 (1909). 
33 Ibid 


4 See note 31, supra.” 
35 Hearings (Dec. 1906), supra note 31, at 135. 
36 Hearings (1908), supra note 31, at 71. 
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Only two changes in the basic notice provisions have been made 
since 1909. The first, a technical amendment made at the time of 
the codification of the copyright law in 1947, simply involved a 
change in language.*’ The second, which was a part of the legislation 
enacted in 1954 to permit U.S. adherence to the Universal Copyright 
Convention, allows use of the symbol © instead of Fe wesi0, t’’ or 
“Copr.” in the notice for all types of works; ** before September 16, 
1955, the effective date of the amendment, use of the symbol was 
permissible only for pictorial, graphic, and sculptural works. 


C. JUDICIAL INTERPRETATION OF THE NOTICE PROVISIONS 


1. In general 


The courts have had many opportunities to interpret and apply the 
notice provisions of the copyright law. While it is difficult to general- 
ize from a large body of decisions based on differing fact situations, 
it seems clear that, in their construction of the notice requirements, 
the courts have tended to adopt one or the other of two opposing 
philosophies. 

The earlier of the two philosophies finds part of its origin in the 
1834 Supreme Court decision in Wheaton v. Peters.** This case, upon 
which much of the American theory of copyright protection is based, 
dealt with the question of whether a valid copyright could be obtained 
if all of the statutory formalities had not been met. The court held, 
in effect, that copyright protection is dependent upon the act of 
Congress under which it originates, and that Congress may withhold 
protection or attach mandatory conditions upon which protection 
depends. This basic proposition was stated by the court as follows: 
No one can deny that when the legislature are about to vest an exclusive right 
in an author or an inventor, they have the power to prescribe the conditions on 


which such right shall be enjoyed; and that no one can avail himself of such right 
who does not substantially comply with the requisitions of the law. 


On the specific question of formalities, Wheaton v. Peters laid down 
this principle: 


* * * this is not a technical grant of precedent and subsequent conditions. All 
the conditions are important, the law requires them to be performed, and, con- 
sequently, their performance is essential to a perfect title. On the performance 
of a part of them the right vests, and this was essential to its protection under 
the statute; but other acts are to be done, unless Congress have legislated in vain, 
to render the right perfect.“ 


The view that the notice requirements must be strictly observed 
has been followed in a number of cases *? and may still influence 
courts today. In recent years, however, the decisions appear to show 
an increasingly liberal attitude toward the copyright notice; there is 
a growing body of decisions based on the philosophy that substantial 


7 61 STAT. 668 (1947). 

% 68 STAT. 1030 (1954). 

3 33 U.S. (8 Pet.) 591 (1834). 
40 Td. at 663-664. 

41 Td. at 665. 

@ Mifflin v. R. H. White Co., 190 U.S. 260 (1903); Mifflin v. Dutton, 190 U.S. 265 (1908); Louis Dejonge & 
Co. v. breuker & Kessler Co., 235 U.S. 33 (1914); Public Ledger Co. v. Post Printing & Publishing Co., 
294 Fed. 430 (8th Cir. 1923); Advertisers Exchange, Inc. v. Anderson, 144 F. 2d 907 (8th Cir. 1944); Booth v. 
H , 184 F. 2d 470 (8th Cir. 1950); Tompkins v. Rankin, 24 Fed. Cas. 39, No. 14090 (C.C.D. Mass 
1876); Jackson v. Walkie, 29 Fed. 15 (C.C.N.D. Ill. 1886); Osgood v. A. 8. Aloe Instrument Co., 88 Fed. 
470 (C.C.E.D. Mo. 1897); Record & Guide Co. v. Bromley, 175 Fed. 156 (C.C.E.D. Pa. 1909); Haas v. Leo 
Feist, Inc., 234 Fed. 105 (S.D.N.Y. 1916); Smith v. Bartlett, 18 F. Supp. 35 (D. Me. 1937); Group Publishers, 
Ine. v. Winchell, 86 F. Supp. 573 (S.D.N.Y. 1949); Metro Associated , Ine. v. Webster City Graphic 
Inc., 117 F. Supp. 224 (N.D. Iowa 1953). 
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compliance with the statute is sufficient.” Some of the origins of 
this position may be found in the 1883 decision of the Supreme Court 
in Burrow-Giles Lithographic Co. v. Sarony,“ where the Court stated: 


* * * it is enough to say that the object ns the statute is to give notice of the 
copyright to the public by placing upon each copy, in some visible shape, the name 
of the author, the existence of the claim of exclusive right, and the date at which 
this right was obtained.“ 


Since the cases on copyright notice necessarily turn on special facts 
and technical statutory provisions, the significance of individual 
decisions on this subject is relatively minor. Nevertheless, a summary 
review of the interpretation courts have given to the statutory notice 
provisions on various issues may not only help to reveal come of the 
strengths and weaknesses of the present law, but also to point the 
way to considered legislative solutions to some of the problems that 
now exist. 


2. Defective notice: In general 


(a) Absence of notice.—Regardless of a court’s philosophical atti- 
tude toward the notice requirements, it would have no alternative but 
to hold a copyright invalid in an ordinary case of publication of a 
work in this country without notice.“ For example, the Supreme 
Court held that Holmes’ “Autocrat of the Breakfast Table” was in 
the public domain because its serial publication in an uncopyrighted 


periodical (i.e., bearing no notice) preceded its publication in book 
form.“ 


(6) Accidental omission of notice.—The statute provides that acci- 
dental omission of the notice “from a particular copy or copies” does 
not invalidate the copyright, but merely prevents recovery of damages 
against an innocent infringer who was misled by the absence of the 
notice. In general, the courts have held that the provision is not 
applicable where the required notice is omitted from all the copies,“ 
or where the mistake is one of law.” It has been held to apply only 
where the notice was omitted ‘‘from one or perhaps a very few copies.’”*' 

In one of the few cases where the provision was held applicable,*? 
it appeared that defendant had innocently copied plaintifl’s work 


4 Callaghan v. Myers, 128 U.S. 617 (1888), Bolles v. a +77 oe 966 (2d Cir. a vt) oi, 175 U.S. 
262 (1899); Fleischer Studios, Inc. v. Ralph A. Freundlich, 73 F. 2d 276 (2d Cir cert. 

294 U.S. 717 (1935); Sha) hapiro, Bernstein & "Co. v. Jerry Vogel Music Co., 161 F. 2d 406 (2 Sir 1946), cert. 
denied, 331 U.S. 820 (1947); National ey Publications, Inc. v. Faweett Ay ek 191 F. 24 
594 (2a Cir. 1951); Scribner v. Henry G. Allen Co., + Fed. 854 854 (C.0.8.D.N.Y. 1892) erckmeister v. 
Springer Lithographing Co., 63 Fed. 808 c. Os §.D.N.Y . 1894); Snow v. Mast, 65 Fed. 995 (C.C.8.D. Ohio 
1896); Harper & Bros. v. M.A, Donohue & Co., 144 Fed. 491 (C.C.D.N.D. tit) 1905); American Travel & 
Hotel Direc Co, v. Gehring P’ Co., "4 F. 2d 415 as D.N.Y. 1925); Gale Mee Nass Corp. v. eee 
22 COPYRIG + OFFICE SULLETE 137 s. D.N.Y. 1935;) von v. Corp 
U.S.P.Q. 117 (S8.D.N.Y. 1987); Allen v. Walt Disney Predustiine, Ltd., 41 F. - Supp. re ase DALY i Tohiy, 
Block v. Plaut, 87 F. Supp. 49 (N.D. Il. 1949); Powell v. Stransky, 98 98 F. Sup (D.S.D. 1951); Harry 
Alter Co. v. Graves Refrigeration, Inc., 101 F. ‘i 703 (N.D. Ga. 1951); Ziegelheim vy, Flohr, 119 F. Supp. 
324 (E.D.N.Y. 1954). 

44111 U.S. 53 (1884). 

45 Td. at 55. 

46 Higgins v. Keuffel, 140 U.S. 428 (1891); Holmes v. Hurst, 174 U.S. 82 (1899); Pierce & oe Manuf’g 
Co. v. Werckmeister, 72 Fed. 54 (1st Cir. 1896); Sieff v. Continental Auto Supply; Inc. res 
(D. Minn. 1941); Superfine Products, Inc. v. Denny, 54 F. Supp. 148 (N.D. Ga. 1943). int Hoyt Vv ly 
Mirror, Inc., 31 F. Supp. 89 (8.D.N. Y. 1939), the court dism: the complaint on the ground that the copies 
of a published photogra h deposited in the Copyright Office lacked the copyright notice and the registra- 
tion was therefore invalid he opinion imp that the notice may also have been omitted from the 
copies which had been distributed, and that this factor may have influenced the decision. 

47 Holmes v. ry 174 U.S. 82 (1899 ). 

4817 U.S.C. § 21 (1947). 

49 United Thrift Plan, Inc. v. National Thrift Plan, Inc., 34 F. 2d 300 (E.D.N.Y. 1929); Goes Lithograph- 
ing Co. v. Apt Lithographic Co., 14 F. Supp. 620 (8. D.N.Y. 1936); J. A. Richards, Inc. v. New York Post, 

@ F ere. 619 (S.D.N.Y. ‘1938); Deward & Rich, Ine. v. Bristol Savings & Loan Corp., 34 F, Supp. 
35 (We Va. 1940), aff'd, 120 F. 2d 537 (4th Cir. 1941). 

50 Wildwnen v. New York Times Co., 42 F. ae 412 (S.D.N.Y. 1941). 

5! Krafft v. Cohen, 117 F. 2d 579, 581 "(3d Cir. 1 

8 Strauss v. Penn Printing & Publishing Co., 0 Fed. 997 (E.D. Pa. 1915); accord, Wilkes-Barre Record 
Co. v. Standard Advertising Co., 63 F. 2d 99 (3d Cir. 1933). 








en ' ry 


COPYRIGHT LAW REVISION 13 


from a newspaper; a notice had appeared on the mat but, due to 
injury to the matrix, the symbol © had become unrecognizable. The 
court did not discuss the “particular copy or copies” provision; but 
it held that, since there was an omission of the prescribed notice, 
plaintiff was not entitled to recovery of damages. Nevertheless, the 
court awarded the plaintiff profits, on the theory that the provision 
specifically midek the recovery of damages only. 

Where the infringer had actual notice of the copyright, the fact 
that some or all of the particular copies to which he had access lacked 
the notice will not absolve him from liability.“ And where the in- 
fringer, though wholly innocent, was misled by something other than 
the omission of the notice, he has been held fully liable.” 

(c) Illegible notice—Where a notice is so small that it cannot be 
seen with the naked eye, or is so illegible that it fails to convey the 
claim to copyright, the courts have generally held the copyright 
invalid. On the other hand, certain courts, in decisions involvin 
microscopic or illegible notices, have considered the copyright valid, 
but denied damages because the defendant was an innocent infringer.™ 
Still other courts have merely dismissed the action without discussion 
of the “oor of the copyright.” 

The fact that the notice is small does not necessarily afford pro- 
tection to a would-be infringer. If the notice can be discovered 
upon a careful inspection of the work, its relative inconspicuousness 
will not necessarily prevent recovery.® 

(d) ‘Dispersed’ notice.—In prescribing the form of the copyright 
notice, the statute provides that the word or symbol of claim shall 
be “accompanied by’ the name of the copyright owner and (where 
required) the year date of publication,” It is rather frequently found 
that, although a work contains each of the required elements of the 
notice, they do not all appear together. In such cases it may be 
difficult to determine whether the dispersed element (or elements) 
can be considered a part of the copyright notice. 

In an early case involving this question © the year date did not 
accompany the other elements of the notice, but a date appeared 
at the bottom of the same page, where the date of publication custom- 
arily was located, The court strictly construed the notice provi- 
sions, and dismissed the action because of a defective notice, 

A somewhat later case * involved the notice for a periodical which 
lacked the date; immediately below the notice, separated by a line, 
appeared the volume and issue numbers and the issue date. The 
court held that the issue date could not be considered a part of the 
notice, and that the copyright was therefore invalid. 

In recent years, in Tne with their increasingly liberal attitude 
toward the notice requirements, the courts appear to have become 
more generous in their consideration of dispersed notices. One 


8 Gerlach-Barklow Co. v. Morris & Bendieu, Inc,, 23 F. 2d 159 (2d Cir. 1927); Schellberg v. Empringham, 
36 F. 2d 991 (S.D.N.Y. 1929). 

4 Krafft v. Cohen, 44 U.S.P.Q. 678 (E.D. Pa. 1940), rev’d on other grownds, 117 F.2d 579 (3d Cir. 1941). 

& Smith v. Bartlett, 18 F. Supp. 35 (D. Me. 1937); Deward & Rich, Ino. v. Bristol Savings & Loan Corp., 
34 F. Supp. 345 (W.D. Va. 1940), aff'd, 120 F. 2d 537 (4th Cir, 1941); Advertising Exchange, Inc. v. Witten 
Hardware Co., 50 F. Supp. 137 (W.D. Mo. 1942). 

® Alfred Decker Cohn Co. v. Etchison Hat Co., Fed. 135 (E.D. Va, 1915); Strauss v. Penn Printing 
& Publishing Co., 220 Fed. 977 (E.D. Pa. 1915). 

5? Smith v. Wilkinson, 19 F. Supp. 841 (D.N.H. 1937), aff'd, 97 F. 2d 506 (ist Cir. 1938). 

% Advertisers Exchange, Inc. v. Pante, 29 F. Supp. 1 (W.D. Pa. 1939). 


#17 U.S.C. §19 ned). 
© Tompkins vy. , 24 Fed. Cas, 39, No, 14090 (C.C.D. Mass. 1876). 
% Record & Guide Oo. v. Bromely, 175 Fed. 156 (0.0.E.D. Pa. 1909). 
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case * involved a card which contained the word ‘‘Copyright’’ at the 
top and the claimant’s name at the bottom, several inches below. It 
was held that for practical purposes the name ‘“‘accompanied’’ the 
claim, and that the defendant was not misled. 

On the ground of substantial compliance the following notice 
was held adequate: ® 


Copyright 1948. The H. A. Co. Printed in U.S.A. 


[In large letters] The Harry Alter Co., Inc. 
[complete mailing address] 


The court rested its decision on the ground that, in view of its size, the 
claimant’s name was “‘difficult to be ignored by even a casual reader.” * 

In the light of these more recent decisions it appears that, as long as 
the required elements appear fairly close to each other on the work, the 
fact that they are not in the specified order, or are not in exact juxta- 
position, will not invalidate the copyright.” 

(e) Foreign works.—For a number of years, on the basis of decided 
eases,” it had generally been considered that first publication of a work 
in a foreign country, without the notice of copyright required by U.S. 
law, would result in the loss of the right to secure copyright in this 
country. Much doubt was cast on this question in 1946, when the 
famous Heim case * was decided by the court of appeals for the 
second circuit. The subject matter of that case was a musical compo- 
sition first published in Hungary with an inadequate copyright notice. 
In what is probably a dictum, the majority of the court expressed the 
view that, as along as a work by a foreign author, first published abroad 
is not in the public domain of the country of first publication, the use 
of the statutory copyright notice is not a condition of'a valid U.S. 
copyright.® In a concurring opinion,” Judge Clark took the view that, 
while copies of previously copyrighted works need not bear a notice 
when they are distributed outside the United States, it is still an essen- 
tial condition of copyright that the first published copies bear the 
notice, regardless of where first publication takes place. 

In the last analysis, the doctrine of the Heim case would mean that 
the bulk of works by foreign authors first published abroad are 
effectively protected under U.S. copyright law without the observance 
of any formalities. On the basis of this authority, the Copyright 
Office registers claims to copyright in foreign works first published 
abroad without the prescribed copyright notice,* taking the view 
that the decision"has created"sufficient 'doubt !to [permit registration.” 

© Hale Nass Corporation v. Brechner, 22 COPYRIGHT OFFICE BULLETIN 137 (S.D.N.Y. 1935) 
® Harry Alter Co, v. Graves Refrigeration, Inc., 101 F. Supp. 703 (N.D. Ga, 1951). 


% Td. at 704. 
% In Ziegelheim v. Flohr, 119 F. Supp. 324 (E.D.N.Y. 1954), the following notice was held valid: 


Published and Printed by 
“*Ziegelheim’’, New York 
Printed in U.S.A. Copyright 1943 


% American Code Co. v. Bensinger, 282 Fed. 829 (2d Cir. 1922) (by implication); Universal Film Mfg, Co- 
v. Copperman, 212 Fed. 301 (8.D.N.¥. 1914), aff'd, 218 Fed. 577 (2d Cir. 1914) cert. denied, 235 U.S. 704 (1914); 
Basevi v. Edward O’Toole Co., 26 F. Supp. 41 (S.D.N-Y. 1939). Contra, Italian Book Co. v. Cardilli, 273 
Fed. 619 (S.D.N.Y. 1918). 

6? Heim v. Universal Pictures, 154 F. 2d 480 (2d Cir. 1946). 

68 Td. at 486. 

% Td. at 489. 

7% See Kaminstein, “©: Key to Universal Copyright Protection,” in UNIVERSAL COPYRIGHT 
CONVENTION ANALYZED 23, 32 (1955). 


*EDITOR’sS NOTE: Since the time when this study was written, the Co: ‘ht Office practice in this a 
— — See Regulations of the Copyright Office, §202.2(a) (3), (in effect as of June 18, 1959), 24 
ed. Reg. 6 
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On the other hand, while the issue has not been litigated again in the 
intervening years, strong doubts as to the validity of the Heim case 
rationale have been expressed.” Moreover, one of the key features 
of the Universal Copyright Convention and the amendment to the 
copyright law implementing the convention was the provision permit- 
ting the use of a special copyright notice in satisfaction of all copyright 
formalities.” It is conceivable that a court today might regard the 
1954 statutory amendment as having overruled the Heim doctrine.” 

(f) Contributions to periodicals.—The copyright law provides that 
“the copyright upon composite works or periodicals shall give to the 
proprietor pare all the rights in respect thereto which he would have 
if each part were individually copyrighted under this title.” * This 
provision leaves open the question of who is the “proprietor” of an 
individual contribution to a copyrighted periodical when the right to 
secure copyright in the contribution has not been expressly transferred 
to the periodical publisher, and when the contribution did not bear its 
own copyright notice. 

It appears to be generally agreed that, even where the individual 
author has not expressly assigned his rights to the publisher, a valid 
copyright may be secured in the contribution by virtue of the general 
copyright notice, in the name of the publisher, covering the periodical 
as a whole.” Where there is no agreement or trade practice to the 
contrary, the periodical publisher is usually regarded as securing legal 
title to copyright in the contribution as constructive trustee of the 
author; ” it is a common practice in this situation for the periodical 
publisher to assign title to the copyright back to the author following 
publication.” Thus, while some periodical literature (notably ad- 
vertising matter) probably must bear a separate copyright notice to 
be protected,”* many contributions published without separate notice 
a be covered by the general notices in the periodi containing 
them. 

On the other hand, not all courts have agreed with this proposition,” 
and its application may depend upon the circumstances in a particular 
case. An author may still run some risk of having his copyright ques- 
tioned, unless the work bears a separate copyright notice when pub- 
lished as a contribution to a periodical. 


8. Defective notice: Word or symbol of claim 


In a case ® under the law in force before 1909, the notice in plain- 
tiff’s book read: “Entered according to act of Congress, in the year 


71 5a Katz, Is Notice of Copyright Necessary in Works Published Abroad?—A Query and a Quandry, 1953 
WASH, U. L.Q. 55, 88 (1953). 

7 See Section IV. C. infra. 

% See Cary, The United States and Universal Copyright: An Analysis of Public Law 743, in UNIVERSAL 
ORE aba SS Gnne oat ANALYZED 83, 91 (1955); Kaminstein, op. cit. supra note 70, at 32. 

7 U.8.C. ¥ 

™ Harper & Bros. v. M. A. Donohue & Co., 144 Fed. 491 (C.C.N.D. Ill. 1905); Mail & Express Co. v. Life 
Pub. Co., 192 Fed. 899 (2d Cir. 1912); Morse v. Fields, 127 F. Supp. 63 (S.D.N.Y. 1954). See Henn, “Maga- 
zine Rights’’—A Division of Indivisible Copyright, in 40 CORNELL L.Q. 411, 452-454 (1955); W j 
The Copyrig aS Contributi to Composite Works, in 31 NOTRE DAME LAW. 381, 399-401 (1956). 

7% Dam v. Kirke La Shelle Co., 175 Fed. 902 (2d Cir. 1910), Brady v. Reliance Motion Picture Corp., 232 
Fed. 259 (S.D.N.Y. 1916); Schellberg v. Empringham, 36 F. 2d 991 (8.D.N.Y. 1929); Morse v. Fields, 127 F. 
Supp. 63 (S.D.N.Y. 1954). . 

™ See Morse v. Fields, 127 F. cep. 63 (S.D.N.Y. 1954); Wasserstrom, Magazine, Newspaper and Syndica- 
tion Problems, in 1953 COPY RIGHT PROBLEMS ANALYZED 159, 168 (1953). 

Ma Official Aviation Guide Co. v. American Aviation Associates, Inc., 150 F. 2d 173 (7th Cir. 1945), cert. 
denied, 326 U.S. 776 (1945). 

78 See Mifflin v. R. H. White Co., 190 U.S. 260 (1903); Mifflin v. Dutton, 190 U.S. 265 (1903); Kaplan v. 
Fox Film Corp., 19 F. re. 780 (8.D.N.Y. 1937); Official Aviation Guide Co. v. American Aviation As- 
sociates, Inc., 150 F. 2d 173 (7th Cir. 1945), cert. denied, 326 U.S. 176 (1945); cf. Dam v. Kirke LaShelle Co., 
oa OS = (2d Cir. 1910); Leigh v. Gerber, 86 F. Supp. 320 (S.D.N.Y. 1949); Leigh v. Barnhart, 96 F. Supp. 

-N.J. 1951). 
7 Jackson v. Walkie, 29 Fed. 15 (C.C.N.D. Ill. 1886). 
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1878, by H. A. Jackson.” The words “in the office of the Librarian 
of Congress, at Washington”, which the statute prescribed were to 
follow the word ‘Entered,’ were omitted. The court held this omis- 
sion fatal to the copyright, and expressed its reasoning as follows: 

If an author or proprietor of a book or literary work can change the formula 
prescribed by the statute for his notice of copyright to the public, by omitting the 
words left out of this notice, he may omit other words, or adopt an entirely different 
form, or may change the location of the notice. He may think that the title page, 
or the page immediately following, is not as good a place to print the notice as 
some other place in the book, and may therefore insist that he has a right to exercise 
his own judgment as to where he will print his notice, as well as the form in which 
it shall be printed. An author or proprietor of a work has no right to say in effect, 
that any part of the prescribed notice is immaterial, and may be omitted. He 
takes his copyright under the law, only by giving the notice, and the entire notice, 
which the statute provides; * * * % 

In 1891 the Supreme Court had occasion to consider a case where 
the word ‘‘Copyright’”’ had been omitted from the notice. It ordered 
the bill dismissed on the ground that compliance with all of the 
statutory notice provisions was essential to the maintenance of an 
infringement action. feb F 

If a collection of pictorial or graphic material is published in book 
form with the full form of copyright notice, it has been held that 
separate reprints from the collection must retain the full ‘book” 
form of notice.*? Use of the abbreviated form of notice was held to 


invalidate copyright protection in the material reprinted. 
. Defective notice: Name o L opri 

Defect tice: Name of co ht pr tor 

(a) In general —The law requires that the notice include the “name 
of the copyright proprietor”’;* a notice which contains no identifica- 
tion of the copyright proprietor would be considered defective.™ 
The courts have generally not been strict in requiring a full statement 
of the name, if there is sufficient identification for practical purposes.™ 
Thus, the Supreme Court has held the last name of the claimant, 
preceded by a single initial, to be a substantial compliance with the 
statute, and the surname alone has been held sufficient.” Omis- 
sion of the designation “‘Inc.’”’ from the name of a corporate claimant 
was held of no significance since it “in no way disguised the identity 
of the party who had registered the copyright.™ 

On the other hand, use of the proprietor’s initials or trade symbol 
rather than his name (e.g., ““D S” rather than “Doll & Smith’’) 
has been held insufficient to meet the statutory requirements.” In 
those classes of artistic and graphic works where the statute speci- 
fically permits use of the proprietor’s initials, monogram, mark, or 

% Td. at 16. 

% Higgins v. Keuffel, 140 U.S. 428 (1891). 

8 Advertisers Exchange, Inc. v. Anderson, 144 F. 2d 907 (8th Cir. 1944); Basevi v. Edward O’Toole Co., 
26 F. Supp. 41 (S.D.N.Y. 1939). 

& 17 U.S.C. § 19 (1947). 

% Osgood v. A. 8. Aloe Instrument Co., 83 Fed. 470 (C.C.E.D. Mo. 1897); W.8. Bessett, Inc. v. Albert J. 
Germain Co., 18 F. Supp. 249 (D. Mass. 1987); Buck v. Liederkranz, 34 F. Supp. 1006 (E.'D. Pa. 1937). 

8% Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884). Fleischer Studios, Inc. v. Ralph A. 
Freundlich, Inc., 73 F. 2d 276 (2d Cir. 1934), cert. denied, 204 U.S. 717 (1985); Allen v. Walt Disney Produc- 
tions, Ltd., 41 F. Supp. 134 (S.D.N.Y. 1941). 

%® Burrow-Giles Lithographic Co. v. Sarony, supra note 85. 

8%? Bolles v. Outing Co., 77 Fed. 966 (2d Cir. 1897), aff’d, 175 U.S. 262 (1899); Ziegelheim v. Flohr, 119 F. 
oe 324 (E.D.N.Y. 1954). 
ea ne Inc. v. Ralph A. Freundlich, Inc., 73 F. 2d 276, 277 (2d Cir. 1934), cert. denied, 294 


® Smith v. Wilkinson, 19 F. Supp. 841 (D.N.H. 1937), aff’d, 97 F. 2d 506 (ist Cir. 1938); Smith v, Bartlett, 
18 F. Supp. 35 (D, Me. 1937). 
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symbol in the notice, it is still essential that the name of the proprietor 
appear elsewhere on the copies.” 

(b) Notice in the wrong name.—Under certain circumstances, eve 
if the name in the notice is not that of the true copyright proprietor 
the courts have held the copyright valid on the theory of a ‘‘construc- 
tive trust’’;*! the legal title to the copyright is regarded as having been 
secured by the person named in the notice, and is held in trust for the 
true proprietor, who owns the equitable title. Two copyright cases, 
both deali 7 with notices in the name of a corporation, eaten the 
opposite poles of judicial thinking on this point. 

n a case * involving serial installments to be published in a news- 
paper, the author sal agreed that the individual publisher could 
secure copyright in his name. The installments as published bore 
no separate notices, but the issues contaiming them were copyrighted 
in the name of the newspaper corporation. Although the publisher 
owned all but five shares of the corporate stock, the court held the 
notice defective on the ground that a corporation has a separate legal 
existence apart from that of its stockholders. 

A more recent case * demonstrates the willingness of some courts 
to look beyond the strict formalities and to recognize the realities 
behind the corporate fiction. Here the corporate copyright pro- 
prietor had set up a dummy corporation for promotional purposes. 
Although the agreement between the two corporations did not 
authorize the dummy to secure copyrights, the court held that the 
copyrights secured by notice in the name of the latter were not invalid. 
The court acknowledged that if the dummy corporation had an 
independent will and was owned by shareholders who had interests 
separate from the proprietary corporation, the situation would have 
been different. But, the court reasoned: 

Since, however, the interests of the two corporations were precisely the same, 
we think that a notice was sufficient which used the dummy’s name as “pro- 
prietor.’”” Anyone who should act in reliance upon the proprietorship of Super- 
man, Inc. [the dummy], would not find himself in any different position because 
it turned out that that corporation was only a dummy; certainly “‘Detective’’ 
[the proprietor] could not for that reason have eseaped any iiability. We are 
unwilling to allow a barefaced infringer to invoke an innocent deviation from the 
letter that could not in the slightest degree have prejudiced him or the public.* 


(c) Assignee’s name in notice.—The copyright law provides that, 
when an eee of copyright in a work has been recorded in the 
Copyright ce, the assignee may substitute his name for that of 
the assignor in the notice of copyright.“ In Group Publishers, Inc. 
v. Winchell,” the court held that substitution of the assignee’s name 
before recordation of the assignment invalidated the copyright. 
This case, the only one directly construing this particular provision 
of the law, has a number of disturbing implications. For example, a 
work first published in a periodical with a notice in the name of the 
periodical publisher would presumably be thrown into the public 


 E. I. Horsman & Aetna Doll Co. v. Kaufman, 286 Fed. 372 (2d Cir. 1922); Goes Li Co. v. 
Apt i ingreoite Co., 14 F. Supp. 620 eee .Y. 1936); Metro Associated Bee a a City 
G hic, ., 117 F. ‘te -D. Iowa 1953); Gray Envelope Manufacturing Co., 39 U.S.P.Q. 323 
(Comm’r Patents 1938). it see Block v. Plaut, 87 F. Su 

Bisel v. Ladner, 1 F. 2d 436 (3d Cir. 1924); Co: v.R 
Holt and Co. v. tt and M Tobacco Co., 23 F. " 

® Public Ledger Co. v. Post & Publish Cir. 1923). 

= ain Comics Publications, Inc. v. Fawcett Publications, Inc., 191 F. 2d 594 (2d Cir. 1951), 

% 17 U.S.C. § 32 (1947). 

% Group Publishers, Inc. v. Winchell, 86 F. Supp. 573 (S.D.N.Y. 1949). 
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domain by publication of the same work in book form with a notice 
in another name, unless an assignment was recorded before publica- 
tion of the book edition.” 

(d) Joint owners —The fact that the copyright notice is in the 
name of one individual does not necessarily mean that the named 
person is the sole owner of copyright in the work; there may be others 
who have an interest in the copyright. The courts have held that 
where several parties are entitled to secure copyright in a work, and 
the name of only one of them appears in the copyright notice, that 
person is the legal owner of the copyright, but holds in trust for the 
other joint owners.” 

(e) Use of fictitious or trade names.—At common law, individuals 
are permitted to “carry on business under any name and style which 
they may choose to adopt.” ® Likewise, “if persons trade or carry 
on business under a name, style, or firm, whatever may be done by 
them under that name is as valid as if real names had been used.” ™ 

Thus, at common law, a copyright notice utilizing the trade name 
of a business would be commpned valid. This principle was recog- 
nized in the early case of Scribner v. Henry @. Allen Co.: ™ the court 
noted that some States regulated the use of fictitious names, but 
considered this irrelevant since “an omission to file a certificate would 
have no effect upon the title of property which he [plaintiff] has bought 
in the name of the firm.” On the other hand, where a State had 
penal laws actually forbidding the use of trade or fictitious names 
unless they were registered, a notice which included an unregistered 
trade name was held invalid.’ 

If the State statutes relating to registration of trade or fictitious 
names have been satisfied, the courts have not generally permitted 
infringers to take advantage of technical deviations in the notice. 
In one case,’ two individuals doing business as ‘“The United Music 
Co.” registered the name under the New York State statute. Follow- 
ing publication and copyright registration one of the individuals 
disassociated himself from the company, and in an infringement suit 
the defendant argued that a new certificate should have been filed 
under State law. The court rejected this contention on the ground 
that it “* * * would be a very technical construction of a penal 
statute and would produce an inequitable result.” ™® In another 
case a trade name was registered as “T. W. Allen Company,” 
while the copyright notice used the name “The Thornton W. Allen 
Company.” The court considered the difference “at most a slight 
variance and is not material.” It added: 


The name on the copyright notice gives sufficient notice to the public of the name 
of the owner of the composition upon which es is claimed, and the date 
when this right was obtained. That is all that the statute requires * * *.1% 


” Wrench v. Universal Pictures Co., 104 F. Supp. 374, 378 (S.D.N.Y. 1952) (dictum). 

% Maurel v. Smith, 271 Fed, 211 (2d Cir. 1921); Ted Browne Music Co. v. Fowler, Fed, 751 (2d Cir, 
1923); Quinn-Brown Pub. Corp. v. Chilton Co., 15 F. Supp. 213 (8.D.N.¥. 1936). 

ham v. Sharpe, 17 Common Bench N.S. 4, 462 xh. 1864). 

101 LINDLEY, PARTNERSHIP 206 (4th ¢. well 1881). 
oo £ yea. Fe SRD NT: 1892); accord, Werckmeister v. Springer Lithographing Co., 63 Fed. 808 

10 Scribner v. Henry G, Allen Co., supra note 101 at 855. 

103 Haas v. Leo Feist, Inc,, 234 Fed, 105 (8.D.N.Y. 1916). 

- bie 5 v. Universal Pictures Corp., 35 U.8.P.Q. 117 (8.D.N.Y. 1937). 


1 Allen v. Walt Disney Productions, Ltd., 41 F. Supp. 134 (S.D.N.Y. 1941). 
: aie at 135. 
1 . 
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5. Defective notice: Date of copyright 


(a) In general.—The omission of a year date from the notice in a 
“printed liter musical, or dramatic work” ™ will invalidate the 

copyright.'” ‘Hor other ty es of works use of the date is ee 
and omission of the date wll not affect the aan of the copyright." 

A year date in which the first two digits are omitted (e. Pee 
right 94. By B. L. Snow’) has been fala sufficient to Entity & the 
year involved."* As one court has pointed out, there can be little 
question as to which century is meant.'* 

Although it is far more common to print the date in Arabic numerals, 
use of Roman numerals in the notice is unobjectionable.“* As one 
court put it: 


Roman numerals are a part of the language of this country. They are con- 
stantly in use upon monumental architecture of all sorts and for serial purposes 
upon books, and they are a part of the language as taught in the public schools, 
and understood by all but the most illiterate. Nor can one seriously contend 
that the notice required by the statute could be fulfilled only by Arabic numerals. 
If the letters were written out in words, it would certainly be a compliance. I 
regard the writing of it here in Roman numeruls as more nearly a literal compliance 
with the statute than to write out the year in words. 


(b) Postdated notice —If the date in a notice is that of a year later 
than the actual year of publication, there are strong indications that a 
court would hold the notice a ;4° it would probably be regarded as 
an attempt to claim a period of rotection longer than that allowed by 
law. The question was directly litigated in a case that arose over 
a hundred years ago; the court held that publication of a work in 
1846 with an 1847 notice invalidated the copyright.” This decision 
has generally been accepted as representing the law on the point," 
although there may be situations, especially where publication occurred 
very near the end of the year, in ‘which the equities might lead a court 
to uphold the validity of a notice with the date of the next year.’ 

(ec) Antedated notice-—An antedated notice (one that contains a 
date earlier than that of actual publication) has been held valid, since 
the mistake is in favor of the public;™ the loss, if any, is upon the 


10 17 U.S.C. § 19 (1947). 

ue Wildman v. New York Times Co., 42 F. Supp. 412 (S.D.N.Y. 1941). 
eee Studios, Inc. v. Ralph A. Freundlich, Inc., 73 F.2d 276 (2d Cir. 1934); cert. denied, 294 U.S, 

112 Snow v. Mast, 65 Fed. 5 (0.08. § Ohio 1895, 

118 Bolles v. Outing Co., 77 Fed. 966 een ae A eo i 262 (1899). 

14 Stern v. Jerome H. Remick & Co., 175 Fed. 282 (Cc. 1m) 5 910). Im several cases the validity of 
a copyright - been upheld without reference to the fact that the ‘atties was dated in Roman numerals. 
See, e.g., Ted Browne Music Co. v. Fowler, 290 Fed. 751 (2d Cir. 1923); M. Witmark $ Sons vy. Pastime 
Amusement Co., 298 Fed, 470 (E.D.8.C, 1904), aff" 2F. 2d 1020 (4th Cir. 18 uek v. Russo, 25 ¥. Boye. 
317 (D. Mass. 1988); Shapiro, Bernstein & Co. v. Jerry Vogel Co., 161 F. 2d (2d Cir. 1946), cert 

115 Stern v. Jerome H. Remick & Co., supra note 114, at 283. 

16 See, ¢. 4,1 Baker v. Taylor, 2 Fed. Cas, 478, No. 782 (C.C.8.D.N.Y. 1848); American Code Co. v. Ben- 
singer, 282 ‘ed. 829 (2d Cir. 1922); Heim v. Universal Pictures Oo., 154 FP. ‘ao Cir, 1946). Basevi v. 
Edward O’Toole Co., 26 F. Supp. ‘UG.DNY. piss Gerber, 86 F. Supp. 320 (S.D.N.Y. 1949). 

17 Baker v. Taylor, supra note 116 





118 See, ¢.9., West Publishing Co, v. | Thompson Co. > Fed. 33, 879 (0.0.E.D.N.Y. 1909); 
Shapiro, Bernstein & Co. v. Se vol Onn i 1F 331 ‘U, Rigg 
Basevi v. Sa ae ea OToote Gos oer. Supp. 41 SD. N.Y. 1939); Hawise ile SOUS P ; 306 8.D ; 
1941); National Comics Publications, Ine. v. Fawcett Publications, Inc., 93 A ), 


rev'd on other grounds, 191 F. 2d 594 (2d Cir. 1951); Wrench v, Universal up jot F Supp, 3 D. 
N. ae 1952); 37 O.F.R, § 202.1(b)(8) (1956). But see Schumacher v. Wogram, 35 Fed. 210 (C. SDNY. 


119 In two recent cases, defendants claimed that the plaintiff’s copyrights were invalid beeause the appliea- 


tions for copyright stated dates of publication a few months later than the actual dates on which 
the works were pub! § The compta im both cnpen doctiand co aseept Gite datenan, ons Gus that there 
ne eee oe eee Se ee ee Although no as to the of the notice 
was Seeeires teens ele, Oe ee the liberal of the courts in this Advisers, 
ey YP ite inn 105. (6th Cir. 1956), cert. denied, 353 U.S. 949 (1957): Ziegelheim v. Flobr, 
up 

m Callaghan v. Myers, 128 U.S. 617 (1888); American Code Co r; 2 Fed, $99 Cd Ole. 1002); 

Southern Music Pub. Co. v. Bibo-Lang, Inc., 10 F. Supp. 972 (S. DN. x,y v. Gerber, 86 F. Supp. 


320 (8.D.N.¥. 1949), 
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copyright owner, whose term of protection is computed from the 
earlier date. In one case the defendant argued that an antedated 
notice should be held invalid since it would permit the proprietor to 
sue under the statute for alleged infringement before the copyright 
actually came into existence. The court, in rejecting this argument, 
pointed out that the use of an antedated notice would not make 
statutory protection retroactive, but would merely shorten the term.'! 

(d) New editions——Whenever a copyrighted work is reprinted 
without change, a notice containing the original date when copyright 
was secured should be affixed to it; use of a later date would result in a 
postdated notice which would invalidate the copyright.’” If an 
existing work is revised and republished with ‘‘new matter,’ it 
becomes a ‘‘new work”’ and as such is entitled to separate protection.'™ 
There are decisions holding that the only date required in the notice for 
a ‘“‘new work” is the year of publication of that work.“ However, it 
is not clear whether these decisions would apply if the ‘‘new matter’’ 
were incidental to, or clearly separable from, the earlier material. 

An interesting question of statutory interpretation arises with 
respect to the date to appear in the notice on the published version of 
a work that has earlier been copyrighted by registration in unpublished 
form. The statute requires the notice to include the year in which 
“copyright was secured by publication.” When copyright is 
secured by registation rather than by publication, should the notice 
contain the year in which copyright was secured, or the later year in 
which the work was published for the first time? This is a problem of 
great importance, especially to music publishers; it is often solved when 
the published version contains a new arrangement or other copyright- 
able new matter, thus permitting use of the later date. en the 
published version is the same as the unpublished version, however, 
the weight of opinion appears to support the view that the year copy- 
right was secured by registration should be used in the notice.” 

One court’s interpretation of the value of the notice is found in a 
case dealing with these questions.“” A composition registered in 
unpublished form in 1911 was published with new lyrics in 1912, and 
with a notice reading: 


Copyright MCMXI by Ernie Burnett 
Copyright transferred MCMXII to Theron 
C. Bennett, Denver, Colo. 


121 Basevi v. Edward O’Toole Co., 26 F. Supp. 41 (8.D.N.Y. 1939). 

1% Lawrence v. Dana, 15 Fed. Cas. 26, 52 No. 8186 (C.C.D. Mass. 1869); National Comics Publications, 
oe aA — Publications, Inc., 93 F. Supp. 349 (S.D.N.Y. 1950), rev’d on other grownds, 191 F. 2d 594 

2 > 

12317 U.S.C. § 7 (1947). 

1% Lawrence v. pone. 15 Fed. Cas. 26, 52 No. 8136 (C.C.D. Mass. 1869); Harris v. Miller, 50 U.S.P.Q. 
306 (S.D.N.Y. 1941); National Corniics Publications, Inc. v. Fawcett Publications, Inc., 93 F. Supp. 349 
(S.D.N.Y. 1950), rev’d on other grounds, 191 F. 2d 594 (2d Cir. 1951), In Wrench v. Universal Pictures Co., 
104 F, Supp. 374 (S.D.N.Y. 1952), the court upheld the validity of copyright in the contents of a book pub- 
lished with a 1948 notice, althongh substantial portions of the work been copyrighted upon publication 


Since the only copyright date necessary to protect the property is 1948, the insertion of ‘1945’ in the 
0 i the book wis sueriuons © = ©. Se er cere Dae Cire & 8 
practice of publishers “there is nothing in act of Congress to show that each successive edi must 
ai Bey Creat a) mn original copyright.” [citation omitted] 
1%8See DE WOLF, AN OUTLINE OF COPYRIGHT LAW 57 (1 ; HOWELL, THE COPY- 
RIGHT LAW 105, 107 (3d ed. ea LADAS, THE INTERNATIONAL ROTECTION OF LITER- 
ARY AND ARTISTIC PROPERTY 763 (1988); NICHOLSON, A MANUAL OF AMERICAN 
COPYRIGHT PRAOTIOE 129, 175 (2d ed. 1956); SHAFTER, MUSICAL COPYRIGHT 9% (2d ed. 
1939); Tannenbaum, Practical Problems in Copyright, in SEVEN COPYRIGHT PROBLEMS ANA- 
LYZED 7, 11 (195); WARNER, RADIO A ELEVISION ae 72 (1953); WEIL, AMER- 
ICAN COPYRIGHT LAW 296, 306 (1917). This view has also been adopted by the yright Office in 
its regulations; 37 C.F.R. § 202.2(b) (6) (1956). 


137 Sha iro, Bernstein & Co. v. Jerry Vogel Music Co., 161 F. 2d 406 (2d Cir. 1946), cert. denied, 331 U.8 
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The court acknowledged that there had not been literal compliance 
with the statutory requirements since, strictly speaking, there was no 
notice covering the 1912 version. It held the notice valid, however, 
stating: 

Nevertheless it is apparent that he intended to copyright the 1912 version, for 
that was the song he was publishing. * * * The published notice was sufficient 
to inform a prospective copyist that Bennett was trying to get copyright protection 
for the published song to which he attached it. Had such a copyist looked up 
Burnett's copyright, he would have found that it protected an “‘unpublished song”’ 
with different words, but that ought not to have satisfied him that Norton’s 
words were in the public domain; on the contrary, he would then have the more 
reason to believe that Bennett was trying to oe the song as published, and he 
should be chargeable with knowledge of such facts as reasonable inquiry would 
have disclosed. Such an inquiry ad to Bennett would have disclosed that 
he was the proprietor of both Norton’s words and Burnett’s music and intended to 
obtain protection for the song as published.!* 


6. Defective notice: Position 


(a) Title page —For a book or other printed publication, the copy- 
right law requires that the notice be placed on the “title page or the 
page immediately following.” Most of the decisions concerning the 
position of the notice involve the question of what is a title page. In 
several cases where the notice was Pyne to the last page of a publi- 
cation, the courts have consistently held the notice invalid. 

A more difficult problem has been to determine whether a given page 
was a “title page” within the meaning of the law, An early case ™ 
involved a periodical of 106 pages with a notice on page 51. The 
title of the work appeared at the top of every page, but page 19, the 
first page containing ordinary reading matter, also bore the title of 
the publication, the volume and issue number, and the month and 
year of issue. The court held this to be the “‘title page” and dismissed 
the action because the notice was not correctly placed. 

As indicated by this decision, the title page does not necessarily 
have to be the first page. On the basis of this concept, the courts 
have upheld title pages which were removed from the front of the 
publication, if they were preceded by advertising matter. But 
not all notices may te safely removed from the front of the publication. 
If, for example, a loose-leaf catalog held together by a paper backing 
sheet contains, on the backing sheet, all the information as to its 
contents, manufacturer, manufacturer’s address, and telephone num- 
ber, it has been held improper to place a notice on the fifth sheet of 
the catalog itself.™ 

Determination of what is the title page is eon a question of 
fact. In one case ™ the paper cover of a book bore one title and 
another title appeared on page 3. The only notice on the work ap- 
peared on page 3, but in his complaint the plaintiff identified the work 
under the title appearing on the cover. e trial court dismissed the 
action on the ground of misplaced notice, despite plaintiff’s attempts 
to show that page 3 was actually the title page; the court of appeals 


128 Jd. at 409. 
19 17'U.8.0. § 20 (1947). 
180 United ean om Inc. v. National Thrift Plan, Inc., 34 F. 2d 300 (E.D.N.Y. 1929); W. S, Bessett 
Ine. v. Albert 8 < Germain nair Co., i8 F, Supp, 249 (D. Mass, 1937); J. A, Richards, Inc, vy. N.¥. Post, Inc., 23 
‘mt Freeman v. The Treks Hegtster, Inc., 173 Fed. 419 (C.C.W.D. Wash. 1909). 
an The law then in effect treated periodicals as“ books" for purposes of specifying the position of the notice; 
no su . i. 

a i Travel and Hotel Directory Co. v. Publishing Co., 4 F. 2d 415 (8.D.N.Y, 1925). 

1M Siewek Tool Co, ¥, Morton, 128 Fr. Supp. 71 (B.D, Mich, 1954). 

% Booth v. Haggard, 184 F. 2d 470 . 1950). 
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upheld the decision as supported by substantial evidence and in 
accord with the averments of the complaint. The reverse of this 
situation arose in a later case,'* in which the court found that the 
cover page was not the title page, stating: 

* * * it cannot be regarded as a page in any sense, any more than the buckram 
covering or pans of a law book can be so regarded. It is not part of the pub- 


lished matter and has no connection with it other than that of a cover to protect 
the printed matter of the text.!” 


If a copyright notice appears on the outside cover of a periodical, 
one court has oudationed whether it can be said to apply to the 
contents of the periodical."® But in a later case in the same distriet,'™ 
the court held that, where a cover contained copyrightable material 
and indicated the particular feature emphasized in that issue, the 
cover could be regarded as a “copyrightable component” part of the 
magazine. Although both the cover and the magazine bore notice 
in that case, it would appear that, where there is some relation between 
the cover and the contents of a magazine, the cover would be regarded 
as a ‘‘title page” and a notice on the cover would extend to the entire 
magazine. 

(b) Detachable tags, etec—In recent years, questions have arisen with 
increasing frequency concerning the validity of a notice for an article, 
affixed to a temporary tag, label, or container which is intended to be 
removed and discarded when the article is put in use. This problem 
arose in a recently litigated case” and, while the issue was not 
determinative, the opinion stronglv indicates that such a notice is 
invalid. The court had this to say: 


The printed notice of copyright on the two tags attached to the Trifari pins 
did not meet the statutory requirement that the notice be “on some accessible 
portion of such copies or of the margin, back, permanent base, or pedestal, or of 
the substance on which such copies shall be mounted.” 17 U.S.C. §19. Thus 
they could serve plaintiff only by showing that defendants had actual notice of the 
copyright of an improperly marked article. Defendants’ officers state that no 
notice was on the pin that they copied and it is not unlikely that during handling 
in a retail store, before the sale, these small tags might have been removed."! 


(c) Repetitive designs—Another notice problem is presented by 
enpyrigntanle designs which are repeated on a continuous sheet or 
roll of paper, fabric, and the like. In its 1914 decision in Louis 
DeJonge & Co. v. Breuker & Kessler Co.,* the Supreme Court held 
that copyright in a painting which had been reproduced on wrapping 
paper was lost when twelve repetitions of the painting appeared on a 
sheet containing a single notice. This concept was sain in recent 
years where a copyrighted representation of a chrysanthemum was 
appine repetitively to dress goods.'* 

he problem of repetitive designs becomes still more difficult for 
certain types of works; even if the notice for a wallpaper design, for 
example, is affixed to the selvedge often eno to satisfy the courts, 
there is a question as to the effect on copyright protection when the 
paper is applied to a wall and the selvedge is covered permanently. 


186 Powell v. Stransky, 98 F. Supp. 434 (D.S.D. 1951). 
187 Td. at 435 


188 Faweett Publications, Inc. v. Elliot Publishing Co., 54 U.S.P.Q. 367 (S.D.N.Y. 1942). 
139 Conde Nast Publications, Inc. v. Vogue School of Fashion Modeling, Inc., 105 F. Supp. 325 (S.D.N.Y. 


. "rier! B Krussman & Fishel, Inc. v. B. Steinberg-Kaslo Co., 144 F. Supp. 577 (8.D.N.Y. 1956). 
. a le 

Ma 235 U.S. 83 (1914). 

1 Verney Corp. v. Rose Fabric Converters Corp., 87 F. Supp. 802 (S.D.N.Y. 1949). 
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No cases shed sufficient light on the problem of repetitive notices to 
determine how often the notice must be applied, or what happens 
when the notice is obliterated in actual use. If the doctrine of the 
DeJonge case is carried to its logical conclusion, it would appear 
difficult to protect repetitive designs without seriously detracting oem 
the esthetic appearance of the product. 


IV. Tue Copyrigur Novice «in INTERNATIONAL TREATIES AND 
CONVENTIONS 


A. WESTERN HEMISPHERE COPYRIGHT CONVENTIONS 


In the Western Hemisphere today the two principal multilateral 
copyright conventions in effect are those signed in Bueonos Aires in 
1910 and in Washington in 1946; the United States is a member of 
the Buenos Aires Convention. The Washington Convention, as 
between adherents, supersedes the version signed at Buenos Aires, 
and to this extent is in effect a revision of the earlier treaty. 

The Buenos Aires Convention, in article 3, provides: 


The onknonnedenngys of a copyright obtained in one state, in conformity with 
its laws, shall produce its effects of full right, in all the other states, without the 
necessity of complying with any other formality, provided always there shall 
— in the work a statement that indicates the reservation of the property 
right. 


The sole condition for obtaining protection in another state which is 
a party to this convention is the inclusion of some sort of a reserva- 
tion of rights, and in practice this reservation appears usually to 
take the form of either “Derechos reservados,” “‘All rights reserved,”’ 
or “All rights reserved under Pan American Copyright Convention,” 
While the question has not been litigated, it also seems probable that 
any of the forms of copyright notice specified by the United States law 
should constitute a ‘reservation of the property right” which would be 
upheld in the other member countries. 

The Washington Convention of 1946 contains, in Article X, the 
following provision concerning notice: 


In order to facilitate the utilization of literary, scientific, and artisitie works, 
the Contracting States agree to encourage the use on such works of the expression 
“Copyright” or its abbreviation ‘“Copr.” or the letter “‘C’’ enclosed with a circle, 
followed by the year in which the protection begins, the name and address of the 
copyright owner, and the place of origin of the work. This information should 
appear on the reverse of the title page in the case of a written work, or in some 
accessible place according to the nature of the work, such as the margin, on the 
back, permanent base, pedestial, or the material on which the work is mounted. 
However, a notice of copyright in this or any other form shall not be interpreted 
* a condition of protection of the work under the provisions of the present 

onvention. 


The wording of this article was proposed by the United States Delega- 
tion in place of the proviso of article 3 of the Buenos Aires Convention 
because that delegation believed “‘that notice is a useful informational 


14 The Mexico City Convention of 1902 and the Havana Convention of 1928 have for all practical 
been superseded. El Salvador is the only country y to the 1902 convention that has not ratified a later 
treaty, and Panama is in the same position as the 1928 Convention. 

The following countries are adherents to the Buenos Aires Convention of 1910: Argentina, Bolivia, Brazil, 
Chile, Colombia, Costa Rica, Dominican Republic, Ecuador, Guatemala, Haiti, Honduras, Nicaragua, 
Pan: Paraguay, Peru, United States of America, and Uruguay. 

The follo countries are adherents to the Washington Convention of 1946: Argentina, Bolovia, Brazil, 
a Costa Rica, Cuba, Dominican Republic, Ecuador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, 
and Paraguay. 
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device.’’'** In the words of the report of the U.S. delegate to this 
convention: 


* * * the Conference was actively interest in including the pagenation for the 
use of an informative notice. It believed that customary use of notice as pre- 
scribed would be helpful to those wishing to utilize American literary, scientific, 
and artistic works for commercial purposes, '* 


For a number of reasons in large aes unrelated to the notice provision, 
the United States has not ratified the Washington Convention. 


B. INTERNATIONAL COPYRIGHT “‘BERNE’’ CONVENTIONS 


The original Berne Convention of 1886 implicitly recognized the 
right of contracting states to require notice as a condition of copy- 
right; Article IT laid down the principle of national treatment, and 
provided: 


The enjoyment of these rights shall be subject to the accomplishment of the 

conditions and formalities prescribed by law in the country of origin of the work, 
and must not exceed in the other countries the term of protection granted in the 
said country of origin. 
This provision was not affected by the Paris revision of 1896, but the 
revisions made by the Berlin Convention of 1908 brought about a 
fundamental change. The second paragraph of article 4 provided 
as follows: 


The enjoyment and the exercise of these rights shall not be subject to the per- 
formance of any formality; such enjoyment and such exercise are independent 
of the existence of protection in the country of origin of the work. 

This provision has been incorporated without appreciable change in 
the latest revisions of the ‘‘Berne’’ Donisienibieks she Rome Convention 
of 1928 and the Brussels Convention of 1948.}*” 

The original 1886 convention contained two provisions specifically 
requiring a “‘notice’’ (that is, a statement of reservation) as a condi- 
tion of certain rights. First, article VII permitted free reproduction 
of ‘‘articles from newspapers or periodicals * * * unless the authors 
or publishers have expressly forbidden it,’’ and provided that ‘“‘[f] or 
periodicals it shall be sufficient if the prohibition is indicated in general 
terms at the beginning of each number of the periodical.” The 
principle of this provision has been incorporated in all later revisions 
of the convention, although in somewhat different and more limited 
form. The Paris revision of 1896 “* excluded from the provision’s 
effect “[sjerial stories, including tales;” for other types of articles 
unauthorized use could be prevented only if ‘‘the authors or editors 
shall have expressly declared in the newspaper or periodical itself 
in which they shall have been published that reproduction is forbidden. 
The provision was simplified in the Berlin revision of 1908.’ and 
appears as article 9 in the Rome Convention of 1928 and the Brussels 
Convention of 1948; in the latest revision it reads as follows: 


2. Articles on current economic, political or religious topics may be reproduced 
by the press unless the reproduction thereof is expressly reserved; * * * 


‘ = nn Atm Delegate to Inter-American Conference of Experts on Copyright, Washington, D.C., June 
“ahs s Pp. * 
M46 Thid 


ur The provision appears in art. 4(2) of both treaties. 
148 Art. I(4). 
1 Art. 9. 
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The other specific “‘notice’’ provision of the 1886 convention  re- 
ferred to the right of musical performance, and read as follows: 

The stipulations of article II [the right of national treatment] shall apply equally 
to the public performance of unpublished musical works, or of published works 


in which the author has expressly declared on the title page or commencement 
of the work that he forbids the public performance thereof. 


The Berlin Convention of 1908 '*' specifically abrogated this require- 
ment, and instituted a provision which has appeared in all of the 
later revisions: 

3. In order to enjoy the protection of this article [the right of public perform- 


ance], authors shall not be bound, when publishing their works, to forbid the 
public presentation or performance thereof.!*!* 


The various ‘Berne’’ Conventions also contains a few provisions 
which would permit contracting states to require a notice for certain 
purposes. For example, the latest revision (the Brussels Convention 
of 1948), in addition to permitting the requirement of a notice for 
articles of current interest,’*’ provides that it shall be a matter for 
domestic legislation to determine the conditions under which works 
of applied art may be protected,”*® and the conditions under which 
lectures and similar works may be reproduced by the press.’ 


C. THE UNIVERSAL COPYRIGHT CONVENTION 


It is generally recognized that the Universal Copyright Convention, 
signed at Geneva in 1952, represents an effort to reconcile the funda- 
mental differences between those countries which base copyright pro- 
tection on the performance of certain formalities, and those which do 
not." The foundation stone on which the convention is built is that 
provision of article III which reads as follows: 


1. Any Contracting State which, under its domestic law, requires as a condition 
of copyright, compliance with formalities such as deposit, registration, notice, 
notarial certificates, payment of fees or manufacture or publication in that 
Contracting State, shall regard these requirements as satisfied with respect to all 
works protected in accordance with this Convention and first published outside 
its territory and the author of which is not one of its nationals, if from the time 
of the first publication all the copies of the work published with the authority of 
the author or other copyright proprietor bear the symbol © accompanied by the 
name of the copyright proprietor and the year of first publication placed in such 
manner and location as to give reasonable notice of claim of copyright. 


189 Art. IX, par. 3. 

1st Art. 11, par, 3. 

ista Art. 11, par. 3 of the Brussels Convention of 1948. 
18 See note 149 supra, and text thereto. 

18 Art. 2(5). 

184 Art. 2 dis. 

18 See Kaminstein, op. cit. supra note 70. 
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It is worth noting that the compromise embodied in this provision 
involves the use of a prescribed form of notice as a substitute for other 
types of formalities.’* 


V. Tue Copyricut Norice in THE Laws or ForEe1GN CouNTRIES 


A. GENERAL NOTICE PROVISIONS 


1. Notice as a condition of copyright 


As will be seen below,’ many countries require a notice with 
respect to particular classes or uses of copyrighted works. In addition 
there are five countries, other than the United States, which appear 
to require some sort of notice as a fundamental condition of copyright 
protection. The statute of the Philippines,” which is patterned after 
that of the United States, requires both publication with notice and 
registration as conditions of copyright in published works, and 
contains a comparatively simple notice provision: 


Sec. 16. The notice of copyright required by section eleven of this Act shall 
consist of the word ‘‘Copyright’’ accompanied by the name of the copyright 
proprietor and the year in which the copyright was registered. 


This requirement is elaborated considerably in the Rules of Practice 
Relating to the Registration of Copyright Claims: “* for example, the 
rules require that the notice contain the ‘‘true, legal name of the 
living person, firm, or corporation owning the copyright’ ’® and 
forbid the use of pseudonyms in the notice.’ 

The statute of Nicaragua ' requires “[a]ll authors, translators and 
publishers” to insert a notice consisting of ‘‘their name, the date of 
publication, and such legal conditions and notices as they may deem 
suitable” in specified locations on “books or musical compositions, 
* * * engravings, and * * * other artistic works.” '* Failure to 
employ the prescribed notice apparently results in the loss of copy- 
right protection.’ 


18a The second session of the Intergovernmental Copyright Committee (a committee of representatives 
of twelve Contracting States, established under Article XI of the Universal Copyright Convention) was 
held at Washington, D.C., October 7-11, 1957. This session took two actions of considerable interest with 
respect to the problem of Te notice. In‘‘ Advisory Statement No. 1’’ the Committee expressed the 
view that the following positions of the copyright notice would generally satisfy the provisions of Article 
Ill, paragraph 1 of the convention: 
—in the case of books or pamphlets, on the title page or the page immediately following, or at the end of 
the book or pamphlet. 
—in the case of a single sheet, on either of the sides, 
—jn the case of printed music, on the title page or first page of music, or at the end of the printed music. 
—in the case of newspapers, magazines or other periodicals, under the main title or the ‘‘masthead”’, 
—in the case of maps, prints, or photographs, on their face side, either on the actual map or picture (but 
somewhere near the title or the margin) or on the margin, 
—in the case of independent parts of a whole (if a separate copyright is claimed in the independent paris), 
under the title of the independent part, : 
—in the case of motion pictures, on the frames which carry its title (whether appearing at the beginning 
or the end) or credits * * * 
In the same statement the Committee also expressed the view that ‘‘* * * if the three elements of the notice 
* * * appear in close juxtaposition to each other and in letters and numbers large enough to appear legible 
to an ordinary reader, * * *’’ then the notice would appear to meet the requirements of the convention 
as to the manner of placement. 
The Committee, in its Resolution No. 9(I1), also expressed the hope that: 
* * * in the case of newspapers and other periodicals, Contracting States will, while permitting the use 
of separate copyright notices in the case of individual contributions, nevertheless treat a single copyright 
notice, containing the name of the newspaper or periodical proprietor, as serving to protect all that 
—— under the domestic law where protection is duiaed: is capable of enjoying copyright 
protection. 
The official text of the advisory statement and resolution quoted above are contained in Records of the 
Second Session of the Intergovernmental Copyright Committee (IGC/II/25, 1957) at 19 and 22. 
186 See Section V.B. infra. 
187 Act of March 6, 1924. 
18 Administrative Order of Sept. 18-22, 1947, §§ 35-36. 
159 Td. § 36. 
160 Thid. 
161 Decree of Feb. 1, 1904. 
162 Td. art. 844. 
163 Td. art. 845, 
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_ Argentina, Paraguay, and Chile make notice a mandatory condi- 
tion of registration, and registration in turn is required as a condition 
of protection. The statute of Argentina '* provides: 


No work shall be registered if it does not bear an imprint. An imprint shall 
consist of the indication of the date, place, edition, and the name of the publisher. 


The statute of Paraguay ® is similar to that of Argentina on this 
point. The Chilean copyright law’ appears to contain a double 
notice requirement. Copyright is acquired by registration,’” and 
registration for published works can apparently be made only in the 
name of the person appearing as author in the copies.** The statute 
also requires, as a condition of protection, that copies of registered 
works bear the registration number; '” provision is made for assigning 
registration numbers in advance.'” 


2. Notice mandatory but not a condition of copyright 


The new Mexican copyright statute,’ which came into effect in 
January 1957, embodies an interesting approach to the notice problem. 
Article 23 provides as follows: 

Published works protected by this law shall bear the expression “derechos 

reservados’’ (rights reserved), or its abbreviation ‘“‘D.R.,’’ followed by the symbol 
© and the full name and address of the copyright owner and an indication of the 
year of first publication. These particulars shall be placed in such manner and 
location that they shall be readily visible and give clear notice of claim of copy- 
right. However, the indication of the reservation of copyright in this or any other 
form shall not be an essential condition for the protection of the work, but shall render 
any publisher who omits them liable to the sanctions prescribed by this law. [Em- 
phasis supplied.] 
The “sanctions” mentioned in this provision consist of a fine of from 
500 to 10,000 pesos, which may be imposed administratively by the 
Secretariat of Education.'’” The same fine may also be imposed for 
failure to observe five other “notice” provisions,'” which require that 
the following information shall be indicated ‘in a clearly visible form 
and position on all works’: _ 

(1) Publishers must indicate the name and address of the 
producer of the edition, together with the date and serial number 
of the edition. pre : 

(2) Printers must indicate the name and address of the printer, 
the number of copies printed, and the date of completion of 
printing. ; 4 

(3) Spanish translations must bear the title of the work in the 
original language, below the Spanish title. 

4) Publishers must indicate the name of the author unless the 
work is anonymous or pseudonymous; in the latter case the 
pseudonym must be given. In the case of new versions, the 
name of the author of the new matter must be included. A name 
may be suppressed with the consent of the author, but the substi- 
tution of another name is absolutely prohibited. 

1 Law No. 11,723 of Sept. 28, 1933, art. 63. 
18 Law No. 94 of July 5-10, 1951, arts. 55, 56, 58. 
= gee fy t9 No, 345 of March 17, 1925, as amended, 

166 Regulation No. 1063 regarding the Copyright Register (March 19, 1925), art. 12(1) 

16° Decree—Law No. 345 of March 17, 1925, as amended, art. 15, 

1% Regulation No. 1063 regarding the Copyright Register (March 19, 1925), art. 2(4) 

im Law of Dec. 31, 1956, 


172 Td. art. 138. 
173 Td. arts. 54-58. 
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(5) Publishers of ‘“‘works that have been abridged, adapted, or 
modified in any other manner’’ must “mention this fact and the 
purpose thereof.’ 

The copyright laws of three countries (Republic of China, Liberia, 
and El Salvador) appear to require a notice for published works, but 
do not make clear what consequences follow from failure to use a notice. 
The Chinese copyright statute '* provides that no action against an 
infringer may be instituted until registration has been made, and the 
regulations issued under the statute in 1944 5 provide for a notice to 
appear on registered works, as follows: 

Section 6. Any literary or artistic work which has been registered shall bear 
the inseription ‘‘Registered by the Ministry of Interior on .___---..-..---- (day) 
Sileeees eee. (month) ___._.........--- (year)’’ and the certificate number, 
on the last page of the said work. 

The Liberian statute '”* likewise requires registration as a condition 
of copyright protection, and provides simply: 


The works thus copyrighted arid certified shall have a notice to this effect 
affixed.!”7 


The statute of El Salvador '* seems to require that the copyright 
owner’s name appear on the title page, but it is not clear whether 


failure to use the name would forfeit protection; the provision reads as 
follows: 


ArtIc.eE 9. In order to enjoy the rights granted by the preceding articles, no 
Government certificate of any kind shall be necessary; it shall be sufficient to indi- 
cate the owner on the title page, after a copy has been deposited with the Ministry 
of Fomento. 

In Honduras literary and artistic works are protected under the 
patent law,’” and are evidently subject to the following provision: 

ARTICLE 27. No civil or criminal action shall lie if objects of legitimate origin 
do not bear an indication that they are the subject of a patent, and of its number, 
provided such marking is possible. 

Whether this provision is meant merely to protect innocent infringers 
who have been misled by the absence of notice, or whether the absence 
of notice would be an absolute defense in an infringement suit, is open 
to question. . 

he statutes of Ecuador and Norway contain similar provisions to 
the effect that, when a work has been reproduced with the authoriza- 
tion of the copyright owner, this fact must be expressly indicated on 
the copies. The vee in the law of Ecuador ™ is limited to 
literary works. The Norwegian statute requires the number of the 
impression, the name of the printer, the gpa and year of printing; 


and, for graphic and musical works, each copy must be numbered 
consecutively. 


1% Law of April 27, 1944, art. 19. 

17% Regulation concerning the Enforcement of Copyright Law, Sept. 5, 1944. 
17% Act of Dec. 22, 1911. 

IT Td. § 6. 

178 Law of June 2, and 8, 1900." 

17” Law of April 1, 1919, as amended. 

18 Law of Aug. 3-8, 1887, art. 6. 

181 Law of June 6, 1930, § 25. 
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B. SPECIAL NOTICE PROVISIONS 


1, Articles in periodicals 
A large number of copyright statutes contain one or more provisions 
requiring a notice or reservation of rights with respect to particular 
classes or uses of works. Easily the most common of these special 
‘notice’ provisions describes the circumstances under which articles 
in periodicals may be reproduced without the authority of the author 
. ae the treaty counterpart of this provision appeared in the 
al Berne Convention of 1886 and, with amendments, has been 
indi uded in all of its revisions." It has been adopted, with various 
modifications, in the statutes of at least 39 countries."* A typical 
provision is that of Sweden: ™ 


Section 14. Articles in newspapers and periodicals on current economic, 
political, or religious topics may be reprinted in other newspapers or periodicals, 
unless the reproduction thereof is expressly reserved. 

When such reprint is made, the title of the newspaper or periodical from which 
the article is taken must be clearly indicated. 


As a rule, the effect of this “notice requirement” is limited to 
‘topical articles” '* or ‘articles on current economic, political, or 
religious topics.’’ ** Some of the provisions specifically exclude 
from their scope “literary and scientific articles,” *” “tales, stories, 
or novels in serial form,” * and the like. On the other hand, several 
of the provisions refer generally to “articles,” ‘any work,’ 
“material,” *! “productions,” '* and ‘‘writings,”’ '** thus implying that 
these “notice” requirements might extend to works of any character. 

The large majority of the provisions deal specifically with works 
published in “periodicals,” * “newspapers and_ periodicals,” ' 

“periodicals or reviews,” “newspapers and magazines,’ and 
the like. Atleast four of the provisions are confined to material pub- 
lished in newspapers alone.’ A few of the statutes are silent as to the 
place of publication of the material in question,™ suggesting that 
contributions to books or pamphlets might also be affected by the 
requirement. 

In the absence of an express reservation, most of the provisions per- 
mit free reproduction only by ‘‘newspapers or periodicals,”  ‘‘other 
periodicals of the same nature,” * “the press,” ete. <A few of the 


18 See Section IV. B. supra. 

183 ioe tern ag = e, China, Colombia, Costa Rica, Czechoslovakia, Denmark, Dominican Ropalite, 
Ecuador, E erman Federal Republic, Greece, Guatemala, Holy "See, Hungary, Icelan 
India, Tobe ‘aly, "hepa Lebanon, Liechtenstein, Luxemburg, Mexico, Monaco, Natheriands, 
¥ are, Panama, Paraguay, P Philippines, Portugal, Spain, Sweden, S tzeriand, yria, Thailand, Turkey, 


a ‘law No. 381 of May 30, 1919, as amended 

185 See, e.g., Law of Dec. 7 7, 1922, as amended, art. ae, @ (Switzerland). 

18 See, ¢.g., Law No. 149 of April 26, 1933. § 15 (De mmark). 

187 See, ¢.g., Law of Dec. 29, 1921, § 9(2) (Hungary). 

188 See, e.g., Decree of Jan. 17, 1924, as amended, art. 141 (Lebanon). 

18 Act of March 22, 1886, as amended, art. 14 Ear 

19 Law of Aug. 3-8, 1887, art. 28 (Ecuador). 

11 Act of June 29, 1920, as amended, art. 13 (Greece 

12 Law No. 1 approving the Administrative Code, tial 22, 1916, art. 1939 (Panama). 

18 Law of Jan. 10, 1879, art. 31 (Spain). 

1% See, e.g., Law of Dec. ~, 1083, we. (Czechoslovakia). 

198 See, e.g., Law of June 6, 1 930, '§ 9( Norway). 

196 See, e.g., Law of March 17, 1947, o. 3 (Dominican Republic). 

197 See, ¢e.g., Law of Dec. 29, 1 1956, art. 7 (Mexico). 

18 Act of March 22, 1886, as amended, art. 14 (Belgium); Law of Dec. 29, 1921, § 9(2) (Hungary); Law of 
Oct, 26, 26, 1928, art, 25 (Liechtenstein); Law No. 1 approving the Administrative Code, Aug. 22, 1916, art. 1939 


199 See, C.9.5 Law No. 149 of April 26, 1933, §15 (Denmark); Act of Nov. 24, 10948, as amended, 
art. 15 (Monaco). 
oon eee ¢.g., Law No. 354 of June 24 ant, art. 14 (Egypt). 
21 Decree-Law No. 40 of June 27, 1 amended, art. 16 (Costa Rica). 
22 See, ¢.g., Decree-Law No. 1037 of Feb. 8-11, 1954, art. 16 (Guatemala). 
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statutes also include ‘‘broadcast,”  ‘‘oral bulletins,” ™ and diffusion 
“‘by the radio or by any other means.” ” At least six of the provi- 
sions contain no limitations as to the user; this presumably means 
that, unless a notice is used, anyone is free to reproduce the work. 

Most of the statutes speak of the right of users, in the absence of 
an express reservation, to “reproduce” ® or “reprint” 7 the work, 
but are silent as to what form this “reproduction” might take. A 
few statutes refer to reproduction “in the original language or in 
translation,” *® and one provision specifically permits an article to 
be “reproduced, adapted, or translated” freely unless a notice has 
been used.?!° 

In describing the form of the notice, most of the provisions use 
general language such as “express reservation,’’ *" ‘‘special or general 
reservation,” ?” or ‘expressly forbidden’’; ** only one indicates a spe- 
cific form of notice.”* A few statutes prescribe that the notice appear 
“at the time of publication” *” or “in the newspaper or [periodical] 
collection itself,” *"* but this requirement seems implicit in all of the 
provisions from the nature of the subject matter with which they 
deal. Three of the provisions require that the reservation appear in 

ean location on the work (“‘at the end of the * * * periodi- 
cals 217 “preceding or following the said article or work,” 7 and 

“immediately following the title, or at the end of the article’’),?” 
while three others suggest that a general reservation at the begin- 
ning of each issue of a periodical constitutes sufficient notice.” Two 
statutes provide that, if the works in question are ‘‘expressly desig- 
nated as original articles or special communications,’”’ no express pro- 
hibition is necessary,” and another statute provides that ‘‘the signa- 
ture of the author shall be equivalent to a reservation.” *” 


2. Photographs 


The copyright laws of 10 countries (Argentina,™ Bulgaria,™ 
Denmark,” Greece,” Italy,” the Holy See,* Norway,” Poland,” 


2 Act (Law No. 633) of April 22, 194i, as amended, art. 65 (Italy). 

24 Law No. 94 of July 5-10, 1951, art. 12 (Paraguay). 

25 Law of Dec. 10, 1951, art. 36 (Turkey). 

2% Law of April 27, 1944, art. 18 (China); Law No. 86 of Dec. 26, 1946, art. 21 (Colombia); Law No. 1381 
of March 17, 1947, art. 13 (Dominican Republic); Decree of Jan. 17, 1924, as amended, art. 141 (Lebanon); 
Act of March 6, 1024, §5 ee Act of June 16, 1931, § 7 (Thailand). 

See, e.g., Law of June 28— uly 13, 1928, ve 5 (Venezuela). 

208 See, ¢.g., Law of April 27, 1944, art. 18 (Ch 

209 See, e.g., Law No. 174 of June 3, 1927, as a: § 17 (3) (Finland). 

20 Decree of Jan. 17, 1924, as amended, art. 141 (Lebanon). 

211 See, ¢.g., Decree-Law No. 345 of March 17, 1925, as amended, art. 6 (Chile). 

212 See, ¢.g., Decree-Law No. 1037 of Feb. 8-11 1954, art. 16 (Guatemala). 

213 See, e.g., Law of Oct. 26, 1928, art. 25 (Li tenstein). 

214 Art. 7 of the Italian Copyright Regulations (Decree No. 1369 approving the aire May 18, 
1942) requires that the declaration of reservation ‘‘* * * shall be made by plac beginning or at 
the end of the article the words ‘riproduzione riservata’ or their abbreviation or other like expression.” 

215 Law of Dec. 29, 1956, art. 7 (Mexico). 

216 Law of May 10, 1898, art. 14 (Luxemburg). 

217 Decree-Law No. 40 of June 27, 1896, as amended, art. 16 (Costa Rica). 

218 Law No. 1381 of March 17, 1947, art. 13 (Dominican Republic). 

219 Law of Jan. 10, 1879, art. 31 (Spain). 

220 Royal Decree approving basic law, Sept. 23, 1912, art. 15 (Netherlands); Law of May 10, 1898, art. 14 
(Luxemburg); Act of June 16, 1931, § 7 (Thailand). 

: <o ed of Oct. 26, 1928, art. 25 (Liechtenstein); Law of Dec. 7, 1922, as amended, art. 25(b)(2) (Switzer- 
an 

222 Law No. 94 of July 5-10, 1951, art. 12 Sere 

233 Law No. 11,723 of Sept. 28, 1933, art. 34 

24% Law of Nov. 16, 1951, § 19. 

25 Law No. 131 of "May 13, 1911, § 1. 

226 Act few No. 2387) of June 29, 1920, as amended, art. 14. 

27 Act (Law No. 633) of April 22, 1941, as amended, arts. 90-92; Regulations (Decree No. 1369 approving 


the eaviaene, May 18, 1942), arts. 9-10, 
228 Act of June 7, 1929. 
2 Law of May il, 1909, § 2 
230 Law No. 234 of July ‘10, 1952, art. 2. 
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the U.S.S.R.,%' and Venezuela **) contain provisions requiring a 
notice for published photographs. Most of these provisions make 
notice an essential condition of copyright protection; but in Italy 
(and the Holy See) a failure to use the notice would not prevent 
recovery for infringement if bad faith could be proved.” 

The form of the notice prescribed for photographs varies widely 
from statute to statute. Most of the provisions require the name of 
the photographer or publisher and the year of publication, and some 
also prescribe specific words of reservation.”° The Polish statute 7° 
requires, as an essential condition of copyright, that all negatives, 
copies, and prints of the photograph bear an “express reservation of 
copyright’’; it also provides that, unless the year of production is 
indicated, the copyright owner would be deprived of rights against an 
infringer who did not know the copyright was still in effect. 


3. Speeches 


The British Copyright Act of 1911 provided, with respect to the 
right of the press to reproduce public speeches, that the following 
would not constitute an infringement of copyright: 


(v) The publication in a newspaper of a report of a lecture delivered in public, 
unless the report is prohibited by conspicuous written or printed notice affixed 
before and maintained during the lecture at or about the main entrance of the 
building in which the lecture is given, and, except whilst the building is being 
used for public worship, in a position near the lecturer; but nothing in this para- 
graph shall affect the provisions [concerning fair dealing] in paragraph (i) as to 
newspaper summaries: 8 


This provision was adopted, and is still in effect, in Australia,”* 
Ceylon,” Israel,” Pakistan,™ the Union of Burma,” and the Union 
of South Africa.“* It has also been incorporated, without change, 
in the copyright statutes of Canada,™ Ireland,™ and New Zealand.*” 
The provision is no longer in effect in the United Kingdom, since the 
British Copyright Act of 1956 *” (effective on June 1, 1957) does not 
contain its counterpart. 

Outside the British Commonwealth, two Latin American countries 
(Chile ** and Colombia *°) have adopted similar provisions concerning 
the reproduction of speeches made at public meetings. 


4. Sound recordings 


As a condition of copyright protection in sound recordings, the laws 
of several countries *° require the use of some sort of notice. The 


231 Joint Resolution of May 16, 1928, § 12. 

232 Law of June 28—July 13, 1928, art. 163. 

333 See notes 227, 228 supra. 

24 See, ¢.g., the provisions of Bulgaria (note 224 supra) and Greece (note 226 supra). 
235 See, e.g., the provisions of Denmark (note 225 supra) and Norway (note 229 supra). 
236 See’ note 230 supra 

287 Copyright Act, 1911, 1 & 2 GEO. 5, c. 46, § 2(1)(v). 

28 Act of Nov. 20; 1912, as amended, § 8. 

3% Ceylon Independence Act, 1947, il GEO. 6, c. 7, § 4. 

0 Extension to Palestine Order, March 21, 1924, as modified. 

1 Act of Feb, 24, 1914, as amended. 

*? Union of Burma (Adaptation of Laws) Order, Jan. 4, 1948. 

23 Act of Aue 7, 1916, as amended. 

4 OAN. REV. STAT. c. 55, § 172) (e) 195). 

ob Aah of bey 20, 1927, as amended, § 155 

6 Act of Nov. 22, 1913, as amended, § 5 aor 

247 Copyright Act, 1956, 4&5 ELIZ. 2, c. 74. 

“8 Decree-Law No. 345 of March i. 1025, art. 6. 

2° Law No. 86 of Dec. 26, 1946, ar 

25° Ttaly, Holy See, Mexico, Poland, “Spain, United Kingdom, 
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most elaborate provision on the point appears in the Italian statute 
(which is also effective in the Holy See *') and reads as follows: 
Copies of a phonograbh record or of any like contrivance for reproducing sounds 

or voices in which an intellectual work has been recorded shall not be commercially 
distributed unless they bear, in an indelible manner, the following indications: 

(1) the title of the work reproduced; 

(2) the name of the author; 

(3) the name of the performing artist. Orchestral or choral groups shall be 

indicated by their customary name; 

(4) the date of production.” 


In addition, article 8 of the Italian Copyright Regulations ** requires 
the deposit of copyrighted recordings, and provides that “copies of 
the aforesaid records or contrivances shall bear, at least in abbreviated 
form, an indication that the deposit has been effected.” 

The copyright law of Poland ™ provides that, unless the records 
bear the year of recording, there shall be no recovery against persons 
who were unaware that copyright was still in effect. The Spanish 
decree requires the phonographic works to bear ‘‘the number of the 
original plate or matrix,” as ‘‘a distinctive sign.” * The new Mexi- 
can copyright statute provides that record manufacturers must make 
clear, on the record labels, that the authority to make recordings 
does not carry with it the right to use or exploit them in public.™ 

Probably the most significant provisions on this point are found in 
the new British Copyright Act of 1956 *’ which requires, as a condi- 
tion of the right to sue for infringement, that all records (or their con- 
tainers) issued in the United Kingdom bear “a label or other mark 
indicating the year in which the recording was first. published.” 
The effect of this provision does not extend to cases where the copy- 
right owner had not authorized public issuance, or where he had 
attempted to have the records correctly marked. In addition, the 
statute provides an incentive for marking all copies of recordings with 
the name of the maker, together with the year and country of first 
publication; such a notice would constitute prima facie evidence in 
an infringement action.” 


5. Motion pictures 


_A Spanish statute *° requires registration as a condition of copy- 
right in cinematographic works and provides that, when a copy- 
righted film is exploited, a notice consisting of the word “ Registrada”’ 
and the registration number must appear on the film itself and on all 
advertising posters and programs connected with the film. Appar- 
ently a notice is also required by the law of Greece ™ as a condition 
of copyright in motion pictures, but the form of the notice is some- 
what unclear. The notice evidently should consist of the date of 
publication together with a name and address, but whether the name 
and address should be that of the copyright owner, the film producer, 
the cinematographer, or someone else, is open to question. 

%51 Act of June 7, 1929. 

282 Act (Law No. 633) of April 22, 1941, as amended, art. 62; see also art. 76. 

283 Decree No. 1369 approving the Regulations, May 18, 1942. 

24 Law No. 234 of July 10, 1952, art. 2. 

265 Decree of July 10, 1942, art. 3. 

3% Law of Dec. 31, 1956, art. 66. 

287 Copyright Act, 1956, 4 & 5 ELIZ. 2, c. 74. 

288 Id. § 12 (6). 

280 Id. § 20 (7). 


20 Decree-Law of July 26, 1929, as amended, art. 231. 
% Act (Law No, 2387) of June 29, 1920, as amended, art. 14. 
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The law of Paraguay * requires that, when shown in public, a 
film must indicate the names of the producer, authors, composers, 
director, and principal performers; this is essentially a “moral right” 
provision. but also serves as a notice requirement. The Italian 
statute ** contains some very complicated provisions which, in gen- 
eral, appear to allow a longer term of protection for certain documen- 
tary ms if they are registered and bear a notice reading (in Italian) 
“Reproduction reserved for 40 years.”’ 


6. Architectural and similar works 


The copyright laws of both Finland ™ and the U.S.S.R.* contain 
provisions permitting the erection of buildings and other structures 
from published drawings or designs, without the permission of the 
author or architect, unless the ublication carried an express reserva- 
tion. The Finnish provision also extends to reproductions of works 
of app plied art. 

e Italian statute (also effective in the Holy See) ** embodies a 
similar principle. The author of ‘engineering projects and other 
analogous works which constitute original solutions to technical prob- 
lems”’ are entitled to equitable remuneration from any person who 
“realizes the technical project concerned,” but only if the inserts 
‘upon the plan or drawing a declaration of reservation of the right.” 

The Portuguese copyright statute apparently requires, as a condi- 
tion of copyright in architectural works, that the completed structure 
bear the name of the architect “in a visible place.’’ ** 


7. Public documents 


Statutes effective in four countries (Chile, the Netherlands, Indo- 
nesia, and Uruguay) contain provisions making protection or use of 
various types o dle documents conditional upon the presence of 
a notice. In Chile, periodicals are free to reproduce laws, decrees, 
regulations, orders, and public records or reports, unless copyright 
has been expressly reserved.”* The statute of Uruguay provides that, 
in order to obtain copyright in “writings, drawings, and engravings 
which appear in national publications,” the work must be signed with 
the name or pseudonym of the author, and must bear 2 conspicuous 
notice consisting of the words “Derechos reservados.” 

The statute of the Netherlands (also effective in “Tndonesia) a 
specifically denies copyright to laws, decrees, ordinances, and judicial 
or administrative decisions, and provides as follows: 

No copyright shall subsist in other publications of the public authorities, unless 


it is reserved either in general by law, decree, or ordinance, or in a particular case 
by a notice in the work itself or by a statement made at the time the work is made 


public.2” 
22 Law No. 94 of Jul oa atte art. 27 
8 Act (Law No. 633 22, 1941, as amended, arts. 91, 92; Regulations, art. 10 (Decree No. 1369 


approving the Regulations, ti ay 18, 1 
La Law No. 174 of June 3, 1 192, as amended, § 178). 
35 Joint Resolution of May 16, 1928, § 9(n). 
6 Act of June 7, 1929. 
as, Act (Law No. 633) of Apr. 22, 1941, as amended, art. 99. 
368 Decree No. 13725 of May 27, 1927, art. 8 § 2. 
26° Decree-Law No. 345 of Mar. 17, 1925, as amended, art. 6. 
2” Law of Dec. 16 and 17, 1937, as amended, art. 22. 
371 Decree No, 58 of Dec. 13, 1912. 
#3 Royal Decree approving basic Law, Sept. 23, 1912, art. 11. 
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8. Translation rights 

Two Western Hemisphere nations have important statutory pro- 
visions making the right of translation dependent upon the use of a 
notice. The pertinent section of the statute of the Dominican Re- 
public states plainly that ‘‘the author of a work shall only have the 
exclusive right of translation into any other language when he so 
states expressly in all published copies.” 7* The Nicaraguan pro- 
vision reads as follows: 

ARTICLE 751. An author shall be entitled to reserve to himself the right to pub- 
lish translations of his works, but in such cases he shall indicate whether the reser- 
vation is limited to any given language or extends to all languages.?” 

9. Performing rights 

It has already been pointed out that the original Berne Convention 
of 1886 contained a provision requiring that the copies of a musical 
composition bear an express reservation in order for the author to 
enjoy the exclusive right of public performance.** This requirement 
was abrogated in 1908, but there are remnants of it in a few national 
laws. 

The requirement is still given full effect in the statute of Thailand; 
the pertinent section reads as follows: 

The authors of unpublished musical works shall be protected against the 
unauthorized public representation of their works. If the works have been 
published the authors shall be protected against unauthorized public representa- 
tion of the works, provided that the authors have expressly declared on the title 
page or commencement of the works that such performance is forbidden.?* 

The laws of Hungary 7” and the German Federal Republic 7” both 
retain provisions concerning the ‘‘performing rights notice’’ to appear 
in works copyrighted before those laws came into effect—in 1921 and 
1910, respectively. It also seems likely that, with respect to their 
treatment of certain foreign works under the “Berne” Conventions, 
there are still countries which may apply the ‘‘notice” requirement in 
this situation. 


10. Miscellaneous notice provisions 


There are several other “notice” provisions which, although worthy 
of mention, defy systematic grouping. While Iran does not have a 
copyright statute, a circular of the Ministry of National Education 
provides that an edited compilation of previously uncollected works 
may be copyrighted if, at the end of the volume, a notice reading 
‘Publication rights reserved” appears.” In Yugoslavia, the repro- 
duction of works of art in newspapers and journals is not an infringe- 
ment of copyright unless expressly forbidden by the artist.” 

The Turkish statute permits any published work to be “lent for a 
fee” without the author’s consent, “unless rarely forbidden in a 
statement appearing on the copies.’ *' The Russian copyright law 
provides that any kind of work may be publicly exhibited without 
the author’s consent, except those works whose public exhibition has 
been forbidden.” 

“a7 Law No. 1381 of Mar. 17, 1947, art. 18. 
274 Decree promulgating the Civil Code, Feb. 1, 1904. 
275 See Section V. B. supra. 
276 Act of June 16, 1931, § 8. 
277 Law of Dec. 29, 1921, § 85. 
278 Act of June 19, 1901, as amended, § 61. 
27° The circular is dated March 30 or 31, 1936. 
289 Decree enacting the Law, May 25, 1946, § 16(9). 


21 Law of Dec. 10, 1951, art. 38. 
282 Joint Resolution of May 16, 1928, § 9(m). 
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In Mexico and Rumania ™ the right to restrain certain educa- 
tional uses of copyrighted works depends upon an express reservation 
of the right. And the statutes of Denmark * and the U.S.S.R.*%* 
permit the use of poems as the texts of musical compositions unless 
this right has been expressly reserved. 

Penalties for the false or fraudulent use of a copyright notice are 
provided in the laws of several countries. Among these is the statute 
of Peru,”’ which contains no other notice provision; this seems an 
implicit recognition that persons may voluntarily use a notice, though 
no incentives are provided. 


C. PROVISIONS RELATED TO NOTICE 


1. Anonymous and pseudonymous works: Presumptions as to author- 
ship, ownership, and term 


Most of the copyright laws of the world contain provisions con- 
cerning anonymous and pseudonymous works; these generally deal 
with presumptions as to authorship and copyright ownership, and the 
duration of copyright protection. Fairly typical of these provisions, 
which find their prototypes in the “Berne” Conventions, are the 
following excerpts from the Copyright Statute of Switzerland: ** 


ArticLe 8. 1V,. Presumption oF AUTHORSHIP 


Anonymous and pseudonymous works. In the absence of proof to the contrary, 
the following persons shall be deemed to be the author of a work: 

(1) the physical person whose true name is indicated upon copies of the work 
in the manner generally used to designate the author; in the case of works of art 
and photography, the application of a distinctive sign of the author shall be 
regarded as equivalent to his name; 

* * * * * * * 


In the case of a published work of which the author is not indicated in accordance 
with the provisions of clauses (1) and (2) above, the person who has caused the 
work to appear, or if such person is not designated, the publisher, shall be re- 
sponsible for the safeguarding of the copyright; the person who caused the work 
to appear, or the publisher, shall, in the absence of proof to the contrary, be 
deemed to be the successor in title of the author. 


ARTICLE 37 


2. Anonymous or pseudonymous works even if they are posthumous works. 

(1) The protection of an anonymous or pseudonymous work shall terminate 50 
years from the time when it was first made public. 

(2) If the pseudonym leaves no doubt as to the identity of the author, or if the 
author disclosed his identity during the period indicated in the ae para- 
graph, the term of protection shall be [the life of the author plus fifty years]. 


These provisions rest upon the principle that, in order to base 
ownership and term of copyright upon the individual author, notice 
of his name must be given to the public. Essentially the same 
pemmaipee underlies notice provisions, such as those of the United 

tates, requiring the name of the copyright owner and the copyright 
date. Thus, the many sections dealing with anonymous and pseu- 
donymous works may, in this sense, be regarded as “‘notice provisions.”’ 

Any detailed analysis of the provisions relating to anonymous and 
petidiahiemone works is outside the scope of this paper, but a few such 


383 Law of Dec. 29, 1956, art. 59. 

24 Decree of June 18, 1956, art. 14(c). 

2% Law No. 149 of April 26, 1983, § 14(d). 

286 Joint Resolution of May 16, 1928, § 9(h). 
2? Supreme Resolution of Feb. 5, 1915, art. 8. 
2% Law of Dec. 7, 1922, as amended, 
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provisions are worthy of special mention. For example, the Danish 
statute provides that the copyright for works of joint authorship shall 
terminate 50 years “from the last day of the year of death of thelast 
surviving author,” but adds that: 


If the work has been published, only those authors who are named in the pub- 
lished work or in connection with its public performance shall be taken into 
account with respect to this provision.”® 

Likewise, under certain circumstances, the Nicaraguan statute 
bases the term of copyright upon information appearing in the work: 

Article 764. The period which, in certain cases, is indicated for the duration of 
copyright shall be calculated from the date of the work; if this date is not indi- 
cated on the work, then from January 1 of the year following the publication of 
the work, or of the last volume, loose sheets or part which completes it. 

In addition to establishing presumptions based on the name of the 
author given in a work, the statutes of Germany *' and Venezuela ”” 
(which are very similar on this point) prescribe specific locations on 
the work where the name is to appear. Under the German law, the 
name should be indicated ‘‘on the title page, in the dedication, preface, 
or at the end’’; and for contributions, it is sufficient if the name 
appears “at the head or the end of the contribution.” 

The most interesting provision of this type is found in the statute 
of Mexico.™ and reads as follows: 

Article 14. In the absence of proof to the contrary, the person whose name, or 
known or registered pseudonym, is indicated as the author of a protected work 
shall be presumed to be the author. The competent Courts shall, in consequence, 
allow such persons to take legal action for infringement of their rights. 

In the case of anonymous or pseudonymous works whose authors have not 
disclosed their identity, the action may be brought by the publishers of the works, 
but this right shall cease as soon as the author or the copyright owner becomes a 
party to the proceedings. In cases where the publisher acts, he shall be deemed to 
act as owner of the copyright and with the responsibilities of an agent. 

The use of an anonymous work shall be free as long as its author does not make 
himself known. The author shall have a period of thirty years, reckoned from the 


first publication of the work in which to do so. In all cases, after the lapse of this 
period, the work shall pass into the public domain. 


The third paragraph of this article appears to provide, not only 
that the term of copyright for anonymous works shall be limited to 
30 years from publication unless the author’s name is divulged, but 
also that the work shall be completely free for use until disclosure is 
made. This seems inconsistent with the second paragraph, which 
purports to allow the publisher of an anonymous work to act on behalf 

f the author; but, taken at face value, this provision would make use 
of the author’s name on the work, or aickanaae of his identity, an 
essential condition of copyright protection. 


2. ‘Moral right’ provisions 


A number of statutes dealing with the so-called moral right of the 
author require, under various circumstances, that the author’s name 
be affixed to all copies of his works. While the intention behind these 
provisions is not that of notifying the public concerning ownership 
and duration, to some extent they have that practical effect. 

280 Law No. 149 of April 26, 1933, § 21. 
2” Decree promulgating the Civil Code, Feb. 1, 1904, 
™ Act of June 19, 1901, as amended, § 7. 


322 Law of June 28-July 13, 1928, art. 9. 
23 Law of Dec. 31, 1956. 
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VI. Proposats Srnce 1909 ror Revision or THE NOTICE 
REQUIREMENTS 


A. THE DALLINGER BILL, 1924 


One of the earliest of the general revision bills designed to permit 
the United States to become a member of the Berne Copyright Union 
was H.R. 9137,™ which was introduced by Representative Dallinger 
on May 9, 1924. The bill provided that no notice was to be required 
as a condition of copyright, but permitted the use of a notice consisting 
of the word “‘Copyright” or the abbreviation ““Copr.”’, accompanied 
by the name of the copyright proprietor.”° The places for affixing 
the notice, if one was used, were also prescribed ; these were essentially 
the same as the positions required by the present law, except that the 
notice for a contribution to a periodical was to be placed “‘at the foot 
of the first page of text or under the title or caption.” ™ 

Among the proponents of the Dallinger bill’s provisions on copy- 
ph oo without mandatory notice requirements was Louis E. Swarts 
of the Motion Picture Producers and Distributors of America.™ He 
criticized the provisions of the present law, arguing that the loss of 
many copyrights through failure to meet technical notice requirements 
was an injustice. 

B. THE PERKINS BILL, 1925 


H.R. 11258, which was introduced by Representative Perkins on 
January 2, 1925, was an important early general revision bill drafted 
by Thorvald Solberg, the Register of Copyrights.” Section 1 
provided: 


That copyright is secured by this Act for all the writings of authors from the 
time of the making of their works, whether published or unpublished, for the term 
of copyright protection hereinafter provided. Such copyright shall vest in the 
author of any such work immediately upon the making of the work and shall not 
depend upon the accomplishment of any conditions or formalities whatever: 
* * * [there followed a provision for optional registration for purposes of pre- 
serving evidence]. 


Section 44 provided: 


No notice of copyright shall be required on any work subject to copyright under 
this Act and the omission of such notice from any work shall not be taken as evi- 
dence that no copyright is claimed therein; but if desired a notice of the reservation 
of the copyright or of any right included in the copyright in any work may be 
placed on any or all copies of such work by the owner of the copyright or the 
assignee or licensee of any special right pertaining to the copyright in the work; 
* * * [there followed a penalty provision for fraudulent notice]. 


In order to facilitate identification of the copyright owner, the bill 
provided that the person named as author on the work was presumed 
to be the author, hence the copyright owner,*” and that assignments 
were to be recorded in order to be valid against subsequent purchas- 
ers; no action for infringement could be brought by an assignee 
until the instrument under which he claimed had been recorded. 


™ H.R. 9137, 68th Cong., Ist Sess. (1924). 
2% Jd. § 20. 


20 Jd. § 21. 
sam" Before the House Committee on Patents on H.R. 6250 and H.R, 9137, 68th Cong., Ist Sess, 313- 
28 H.R. 11258, 68th Cong., 2d Sess. (1925). 
3%” Hearings Before the House Committee on Patents on H.R. 11258, 68th Cong., 2d Sess. 12 (1925). 
300 H.R. 11258, 68th Cong., 2d Sess. § 35 (1925). 
31 Jd. § 18, 
302 Td. § 34. 
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Representatives of various author groups, including the Artists’ 
Guild,*® the Authors’ League of America,™ and ASCAP,™ testified 
strongly in favor of the bill. They argued that authors should be en- 
titled to copyright protection without the added burden of technical 
formalities which, as artists rather than businessmen, they are not 
really equipped to handle. In their opinion the copyright notice was 
not a real advantage to legitimate users and the public, since it could 
not be relied upon for determining the facts of copyright protection, 
but simply provided a trap for the unwary. One of the opponents 
of the bill, representing the Motion Picture Owners of America,* 
argued that since copyright is a statutory privilege rather than a 
natural right, to grant it automatically and indiscriminately would be 
inconsistent with the public interest. In particular, he maintained 
that copyright without mandatory formalities would interfere with 
the progress of the motion picture industry. 


C. THE VESTAL BILLS, 1926-31 


The four general revision bills introduced by Representative Vestal 
from 1926 to 1930 *” contained substantially the same provisions con- 
cerning the copyright notice. The last of the four, which was intro- 
duced as H.R. 12549 *8 on May 22, 1930, came closest to enactment; 
it passed the House of Representatives on January 13, 1931, but, 
although it was reported out of the Senate committee,*” it was not 
reached for a vote in the Senate. 

Section 1 of H.R. 12549 provided that copyright be granted to 
authors “without compliance with any conditions or formalities what- 
ever, from and after the creation of their work.” Section 34 freed 
all copyrighted works, including those copyrighted under previous 
statutes, from the requirement of a notice, but provided for a volun- 
tary notice which could be placed in certain positions on the work: 


No notice of copyright shall be required on any work copyrighted under this 
Act, nor after this Act goes into effect, as to works copyrighted under previous 
Acts. The omission of such notice from any work shall not be taken as evidence 
that no copyright is claimed therein nor affect the validity of the copyright 
therein. Nevertheless, a legible notice of copyright or a notice with reference to 
any right included in the copyright in any work may be placed on copies of the 
work by the owner of the copyright or an assignee or licensee. Such notice shall, 
if applied in the case of a book or other printed publication, be placed upon its 
title page or the page immediately following, or upon any of the first ten, or the 
last ten pages of text; or in the case of a contribution to a periodical, such notice 
shall be either bo as aforesaid or under the title or at the foot of the first page 


of ne) contribution; * * * [followed by a penalty provision for fraudulent 
notice]. 


Section 35 would have validated copyrights lost under earlier laws 
because of defective notices: 


In the event that prior to the passage of this Act notices of copyright were placed 
upon any works which were defective in form or did not contain the name of the 
person or persons actually entitled to copyright or contained an incorrect name or 


303 Hearings, supra note 299, at 63-69. 
3% Td. at 383-388, 504-510. 
305 Td. at 145-192, 512-523. 
306 Td. at 95-116. 
307 H.R. 10434, 69th Cong., Ist Sess. (1926); H.R. 8912, 70th Cong., Ist Sess. (1928); H.R. 6990, 71st Cong., 
2d Sess. (1929); H.R. 12549, 7ist Cong., 2d Sess. (1930). 
308 H.R. 12549, 7ist Cong., 2d Sess. (1930). 
30° 74 CONG. REC. 2080-2081 (1931). 
310 §. REP. NO. 1732, 7lst Cong., 3d Sess. (1931). 
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date or in which the date was lacking * * * such notices * * * are hereby legalized, 
confirmed, made valid and effectual as fully as if none of the various errors, 
omissions, matters, and conditions hereinabove enumerated had occurred or 
existed: * * * [followed by a proviso saving the rights of those who had incurred 
expenditures in uses of works which, but for this section, would have been lawful). 

The Vestal bill encouraged voluntary use of a notice by limiting a 
copyright owner’s remedy to “the fair and reasonable value of a 
license,” when the defendant could prove that his infringement was 
innocent and that, at the time of the infringement, no copyright notice 
had been affixed to the work or no copyright claim had been regis- 
tered.*" Registration of a claim, though not required, would have 
constituted constructive notice of the copyright.*” 

At the various hearings on the Vestal ‘hills 318 the interested groups 
alined themselves much as they had with respect to earlier proposals 
to eliminate or liberalize copyright formalities. Proponents of the 
bills stressed the view that copyright is a natural right of the author 
which should not be conditioned on burdensome formalities.** They 
argued that it was unjust to deprive an author of his hard-earned 
property through failure to observe technicalities which serve little 
practical purpose.**® It was suggested that in reality forfeiture of 
copyright results in more profits for the publisher at the expense of 
the author, rather than a saving to the public.*” 

Opponents of the Vestal bill argued that automatic protection for 
everything written would hamper free communication and scholarship, 
and would “legalize blackmail.” *”’ They pointed to what they con- 
sidered the practical advantages of notice in informing the public 
concerning the copyright claim, and argued that the notice require- 
ments are not burdensome to those who take reasonable care to pre- 
serve their rights.** 

Thorvald Solberg, the Register of Copyrights, opposed the Vestal 
bill on the ground that it did not go far enough. He attacked the 
pare exempting innocent infringers from liability if, when in- 

ringed, the work bore no notice and no claim had been registered; 
he argued that this was simply another burdensome formality in a 
different guise.*” 


D. OTHER DEVELOPMENTS, 1928-32 


While the Vestal bills for general revision of the law were being con- 
sidered, other attempts were being made to modify the copyright law 
only to the extent necessary to permit the United States to become a 
member of the Berne Union. ‘Typical of the bills introduced for this 
eee was H.R. 15086, which was submitted by Representative 


estal to the 2d session of the 70th Congress on December 10, 1928. 

- ara 7ist Cong., 2d Sess. § 15(d) (1930). 

a3 Hearings Before the House Committee on Patents on H.R. 10434, 69th Cong., Ist Sess. (1926); Hearings 
Before the House Committee on Patents on H.R., 16808, 69th Cong., 2d Sess. (1927); a Before the House 
Committee on Patents on H.R. 8912, 70th Cong., Ist Sess. (1928); Hearings Before the House Committee on 
Patents on H.R. 8913, 70th Cong., 1st Sess. (1928); Hearings Before the House Committee on Patents on H.R. 
Sta ae, 2d Sess. (1930); Hearings Before the Senate Committee on Patents on H.R. 12549, 7ist Cong., 

ue Hearings Before the House Committee on Patents on H.R. 10434, 69th Cong., 1st Sess. 35 (1926). 

. at 65. 

316 Hearings Before the House Committee on Patents on H.R, 6990, 7ist Cong., 2d Sess. 35 (1930). 

317 Hearings, supra note 314, at 173. 

318 Hearings, supra note 316, at 57. 

319 Hearings, supra note 314, at 237. 
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This bill provided for the elimination of formalities with respect to 
works of foreign authors in the following fashion: 


Sec. 2. * * * foreign authors who first publish their works in any country 
which is a member of the Copyright Union, as well as all authors who are within 
the jurisdiction of one of the countries of the said union, shall enjoy for their 
works, whether unpublished or published for the first time in one of the countries 
of the said union, such rights as the laws of the United States now accord or shall 
hereafter accord to citizens of the United States, as well as the rights specially 
accorded by the said convention: * * * 

Sec. 3. The enjoyment and the exercise by such authors of the rights and 
remedies accorded by the copyright laws of the United States and the said 
convention shall not be subject to the performance of any formalities other than 
such as are authorized by the said convention, and such authors shall not be 
required to comply with the provisions of the copyright laws of the United States 
as to publication with notice of copyright, * * 


This and similar measures, which would have had no effect upon the 
notice requirements for domestic works, were never reported from 
committee. 


On March 2, 1932, Senator Dill introduced S. 3985,°”° a new general 
revision bill. Although this bill was never reported, its notice provi- 
sions had some interesting features. The section titled “How To 
Secure Copyright—Notice”’ read: 


Sec. 6. Any author or other person entitled to copyright under this Act and 
desiring to protect the same by law shall make claim of copyright by affixing a 
legible notice to the work or works in which copyright is claimed. Notice shall 
consist of the word “‘copyright”’ or “copr”’ or the letter C inclosed in a circle thus C 
or words expressly forbidding the exercise of any rights included under the term 
“copyright” as defined in this Act, year when copyright begins and the name of 
the copyright owner. The notice shall be aor to all copies of the work pub- 
lished or otherwise distributed in the United States or its dependencies. 

In the case of a book or other printed publication, the notice shall be placed on 
the title page or one of the ten pages immediately following. In the case of a 
newspaper or periodical, if notice of copyright is placed in the column containing 
the editorial and publishing statement it shall be deemed sufficient to protect all 
matter printed in the issue of that date, and in case of individual contributions 
to a newspaper or periodical, said notice will protect such special contributicns, 
but additional notice may be affixed under the title of the contribution, at the 
foot of any page, or at the beginning or end of the contribution. 

In the case of a work or works or copies of works on which it is not practicable 
to affix the name of the copyright owner, the notice may consist of the le.ter C 
or the letter C inclosed in a circle thus © accompanied by the initials, monogram, 
mark, or symbol of the copyright owner: Provided, That on some accessible por- 
tion of such work or copies or on the margin, back, permanent base, or pedestal, 
or of the substance on which such copies shall be mounted, his name shall appear. 

* * * * * * * 


Section 20(e) of the Dill bill provided that the plaintiff would be 
entitled to no remedy other than an injunction if he failed to prove 
either that the work had been registered or that the copyright notice 
had been affixed at the time of infringement. And not even an in- 
junction could be had if defendant had incurred any substantial 
expenditures; in such case the plaintiff would be entitled to no more 
than the reasonable value of a license in an amount between $25 and 
$2,500. 
E. THE SIROVICH BILLS, 1932 


During the first half of 1932 Representative Sirovich, the new 
chairman of the House Committee on Patents, introduced six general 


320 §. 3985, 72d Cong., Ist Sess. (1932). 
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revision bills *#* on which a series of hearings were held;*” two of the 
bills were reported,** but no final action on any of them was taken. 
The first of the Sirovich bills, H.R. 10364, contained the following 
notice provisions: 


EFFECT OF FAILURE TO AFFIX NOTICE OF COPYRIGHT 


Sec. 8. Copyright granted by this Act shall not in any manner be impaired 
by the failure, after the effective date of this Act, to affix notice of copyright to 
a printed work: Provided, That in an action for infringement (1) brought by the 
owner of the copyright, or an assignee or licensee, who has consented to the pub- 
lication of the work without copyright notice as provided in section 17, or (2) 
brought against an infringer who has been misled by the omission of copyright 
notice by accident or mistake from a particular printed copy or copies, no remedy 
under this Act except an injunction against future infringement shall be available 
where it appears to the court that the infringer acted without intent to infringe; 
except that where such infringer has incurred substantial expenditure or liability 
in connection with the exploitation, production, or performance of any such copy- 
right work, such infringer shall be liable only for a reasonable license fee not in 
excess of $2,500 nor less than $25 and no injunction shall issue. 


* * * * *” * * 
NOTICE OF COPYRIGHT 


Section 17. To constitute valid notice as referred to in section 8 there must 
be affixed to all printed copies of published copyright work, a legible statement 
indicating that copyright is olaimes. The notice may consist of the word “‘copy- 
right” or “‘copr.’”’ or the letter © [sic] inclosed in a circle or the phrase “‘all rights 
reserved.” In the case of books, amphlets, and similar printed publications, 
such notice may be placed upon the title page. In the case of a newspaper, 
magazine, or similar periodical publication such notice may be placed in the 
column containing the editorial and publishing statement, in which event such 
notice shall be deemed sufficient to constitute due notice of copyright in behalf 
of each individual contributor entitled to copyright in any of the individual con- 
tributions in the issue of that date. In the case of anonymous and pseudonymous 
works the copyright notice inserted by the publisher shall be deemed sufficient 
to protect the author or other owner of the copyright. However, any form of 
notice is sufficient which is affixed to some readily accessible part of the copy 
and which reasonably informs anyone in possession of any such copy that copy- 
right is claimed in the work. 


The notice provisions in the later Sirovich bills were essentially the 
same as those of H.R. 10364. In section 8 of H.R. 10740, the maxi- 
mum limit of the ‘‘compulsory license” fee for innocent infringers was 
raised to $5,000, and in section 17, the third sentence was revised to 
read as follows: 


In the case of books, pamphlets, and similar printed publications, such notice 
should be placed upon the tit e-page or the age immediately following and should 
include, in addition to the word “copyright,” the year date of first publication 
and the name of the copyright owner. 


The other bills also changed the form of the permissive notice to 
include the year date of publication and the name of the copyright 
proprietor. All of the Sirovich bills contained provisions for volun- 
tary registration like those concerning notice, with similar protection 
for the infringer who had been misled by failure to register.** 


31 H.R. 10364, 72d Cong., Ist Sess. (1932); H.R. 10740, 72d Cong., Ist Sess. (1932); H.R. 10976, 72d Cong., 
is ~. (1982); tae? 72d Cong., ist Sess. (1932); H.R. 12094, 72d Cong., Ist Sess. (1932); H.R. 12425, 
7 ong., Ist Sess. ‘ 

322 Heart Before the Fouse Committee on Patents on H.R. 10964, 724 Cong., Ist Sess. (1932); Hearings 
Before the House Committee on Patents on H.R. 10740, 724 Cong., Ist Sess. (1932); Hearings Before the House 
Committee on Patents on H.R. 10976, 72d Cong., 1st Sess. (1932); Hearings Before the House Committee on 
Patents on H.R. 11948, 72d Cong., lst Sess. (1932); Hearings Before the House Committee on Patents on H.R. 
12094, 72d Cong., Ist Sess. (1932). 

3 H.R. REP. NO. 1008, Cong., ist Sess. = ; H.R. REP. NO. 1361, 72d Cong., Ist Sess. (1932). 
3% The provisions appeared in section 18 of H.R. 10364 and H.R. 10740, and in sectjon 19 of H.R.10976, 
H.R. 11948, H.R. 12004, and H.R. 12425. 
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At the hearings these provisions were severely criticized by Nathan 
Burkan of ASCAP who said: 


* * * (These sections] which restrict, limit, and qualify remedies to the extent 
that in effect a compulsory license system is created, deprive authors of their 
exclusive rights to their writings, within the meaning of the Constitution, and, 
therefore, the bill to that extent is unconstitutional * * *. This bill whittles 
away the author’s rights to such an extent that it can not be said to confer upon 
him the exclusive right to his writings as provided in the Constitution * * *.5% 


F. THE DUFFY BILL AND OTHER DEVELOPMENTS, 1933-36 


Senator Dill reintroduced his general revision bill in the 73d Con- 
gress on March 13, 1933 (S. 342), but no further action was taken on it. 
On May 31, 1933, a short bill, H.R. 5853, was introduced by Repre- 
sentative Luce to permit the United States to become a member of the 
Berne Union by exempting works of foreign authors from compulsory 
formalities; the bill was also introduced in the Senate by Senator 
Cutting as S. 1928 on June 10, 1933. 

On February 16, 1934, Secretary of State Cordell Hull recommended 
to President Roosevelt that the United States adhere to the Berne 
Convention. The President sent this recommendation to the Senate 
for advice and consent, and not long thereafter hearings were held on 
S. 1928 *° by the Senate Foreign Relations Committee. Opposition 
developed to the adherence of the United States to the Berne Conven- 
tion, and near the close of the hearings, it was suggested that the 
Secretary of State confer with the various conflicting interests and 
report later to the Senate Committee.” As a result, the Interdepart- 
mental Committee on Copyright, headed by Dr. Wallace McClure of 
of the State Department, was organized. Representatives by the 
Copyright Office and the Department of Commerce were included on 
this committee, which formulated a bill, S. 2465,°% later introduced 
in the Senate on March 13, 1935, by Senator Duffy. A second draft 
of this bill was introduced by Senator Duffy on May 13, 1935, 
This bill was favorably reported by the committee *° and passed the 
Senate on August 7, 1935.* 

As passed by the Senate, the Duffy bill contained provisions requir- 
ing a notice and specifying its form and location.** However, the 
bill also provided that: 


* * * the omission by accident or mistake of the prescribed notice, or any error 
as to the name of the copyright owner or the date of copyright or the position of the 
notice, shall not invalidate the copyright or deprive the author or other owner 
thereof of any of his rights under this act, or, except as otherwise provided in this 
act, as amended, prevent recovery for infringement against any person who, after 
actual notice of the copyright, begins an undertaking to infringe it, but shall 
prevent the recovery of damages against an innocent infringer who has been misled 
by the omission of or error in the notice * * *. [Emphasis supplied.] ™ 


In addition, it was provided that no permanent injunction was to 
be granted unless the copyright owner “shall reimburse to the innocent 
infringer his reasonable outlay innocently incurred, or such proportion 
thereof, as the court, in its discretion, shall direct.”’ *™ 


35 Hearings Before the House Committee on Patents on H.R. 10976, 72d Cong., ist Sess, 88 (1932). 

= ety Before the Senate Committee on Foreign Pelations on S. 1928, 73d Cong., 2d Sess, (1934). 
. at 90. 

928 §. 2465, 74th Cong., Ist Sess. (1935). 

32° §. 3047, 74th Cong., Ist Sess. (1935). 

0S. REP. NO. 896, 74th Cong., Ist Sess. (1935). 

33179 CONG. REC, 12611-12615 (1985). 

332 §. 3047, 74th Cong., Ist Sess. §} 7, 12 (1935). 

333 Jd. § 13. 
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Following passage by the Senate of the Duffy bill, two bills were 
introduced in the House: one by Congressman Daly, on January 27, 
1936 (H.R. 10632) *° and one by Congressman Sirovich, on Febru- 
ary 24, 1936 (H.R. 11420).** Both of these bills contained notice 
provisions substantially similar to that in the Duffy bill. No hearings 
were held on the second Duffy bill in the Senate, so we have no indica- 
tion but the committee report as to the reaction to the notice provi- 
sion. The committee report says: 


The present program affords automatic copyright to American authors w[h]ere 
they need it most, namely, in other countries, and it withholds automatic copy- 
right from American authors in respect to the United States, where the consuming 
industry and the consuming public seem, at least for the present, to have a better 
case in favor of registration and notice than the authors have for exemption from 
these formalities.*7 


In presenting the case for the fulfillment of formalities by domestic 
authors, the report states: 


Native authors, being able readily to comply with the necessary formalities, have 
no pressing need of copyright without formality, or, as it is often called, auto- 
matic copyright. Since native authors constitute the source of the vast bulk of 
copyrightable works which are of interest to consumers in the United States, the 
question of consumers’ rights and interests necessarily plays a very considerable 
= in determining the just course with reference to this subject. In the United 

tates the authors ae would like to have automatic copyright, but the con- 
sumers are very insistent that the registration, the consequent record, and notice 
of copyright affixed to the copyrighted article, are to them valuable safeguards 
against both the innocent use of works in which copyright exists, and in taking 
advantage of the nonexistence of copyright to make use of uncopyrighted works or 
works in which the copyright has expired.** 


In the hearings before the House Patents Committee held during 
February, March, and April, 1936, the Duffy, Daly, and Sirovich bills 
were the subject of consideration.** In discussing the desirability of 
the notice requirement, Louis G. Caldwell, representing the National 
Association of Broadcasters, after commenting upon the multiplicity 
of performing licenses required by the broadcasters, stated: 


In view of what I said, I do not think I need to argue what we have argued so 
much at length at other hearings, as to the importance to us of copyright formali- 
ties, the copyright notice, to some extent the registration and the need for a definite 
term of copyright. Those are matters which enable you to tell whether music is 
or is not in the pyblic domain. And, if not in the public domain, they help the 
broadcaster to know to what house or licensing agency or owner he should go to 
get the right to perform.*”° 


Mr. Caldwell, in his prepared statement, put the matter more 
succinctly when he stated: 
It is extremely important that the broadcaster, and, in fact, every user of music, 


be able so far as humanly possible— 


1. To ascertain whether a ees musical composition is copyrighted 
or is in the public domain, an 


2. If it is copyrighted, to ascertain who controls the performing rights.**! 
Congressman Karl Stefan, who had been a radio announcer and 
commentator for some 13 years before coming to Congress, filed a 
statement on behalf of his constituents who owned small radio stations 
to the effect that the Duffy bill— 


335 H.R. 10632, 74th Cong., 2d Sess. (1936). 

336 H.R. 11420, 74th = 2d Sess. (1936). 

= §, REP. NO. 896, 74th Cong., Ist Sess. 3 (1935). 

339 Hearings Before the House Committee on Patents, 74th Cong., 2d Sess. (1936). 
40 Td. at 437. 


M1 Td. at 469. 
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* * * adequately preserves the copyright formalities which help the user to know 
what music is in the public domain, where it is copyrighted, and who controls the 
copyright.*4? 


A statement of the effect of the notice provision, from the standpoint 
of a businessman, appears in the testimony of Marvin Pierce, chairman 
of the Copyright Committee of the National Publishers’ Association, 
a large organization of magazine publishers. He outlined the interest 
of his association in the f ollowing words : 


* * * our interest in copyright legislation is primarily that of the buyer who is 
interested in seeing that the title to the p ape he is acquiring is clear, and that 
the penalties of unknowingly using material bought from someone who is not en- 
titled to sell are not unreasonably severe. This interest is no mean or casual 
affair. Our best estimete of the amount of money spent annually in the 10 
largest magazines for editorial and illustrative material, subject to copyright, is 

,000. The commitments to readers and to advertisers in these same publi- 
cations are many times greater. Since copyright law not only affects the title 
to the material purchased and used, but also jeopardizes the fulfillment of our 
commitments to readers and to advertisers, we would be derelict if we did not 
closely scan the provisions of any proposed changes to our statutes.** 


In explaining the opposition of his association to the Berne Conven- 
tion, Mr. Pierce stated: 


Our opposition is based primarily upon the business difficulties arising from the 
establishment of copyright upon creation, generally called automatic copyright, 
without the requirement of any formality or of registration, and the extension 
of this nebulous right in this country to the nationals of most of the countries of 
the world. The impossibility of checking the authenticity of submitted manu- 
scripts and illustrations must be obvious. 


he result can only be that purchasers of copyrightable material will be forced 
for their own protection to deal as much as possible with established sources. 
Such a result is*damaging to both magazines and authors, since it is to the marked 
advantage of publishers to secure new writers and illustrators, and no deterrent 


to the acceptance of their work should be placed in the way of new and unknown 
writers.*# 


From the above-quoted statements, it may be concluded that those 
who spoke at the 1936 hearings with regard to the notice provisions 
seemed generally in favor of requiring notice as an aid to the user. 


G. THE SHOTWELL COMMITTEE BILL AND OTHER DEVELOPMENTS, 
1937-41 


Various revisions of the Daly bill, which substantially incorporated 
the notice provisions of the Duffy bill, were introduced in both houses 
of Congress between 1937 and 1941; - 345 although they attracted some 
attention, no action was taken on any of them. The most significant 
development during this period eee took place outside of Con- 
gress. A Committee for the Stud dy of Copyright, headed by Professor 
James T. Shotwell of Columbia University, was organized within the 
framework of the National Committee of the United States of America 
on International Intellectual Cooperation, a group related to the 
League of Nations’ Committee on Intellectual Cooperation; its pur- 
pane was essentially to draft a new general revision bill permitting the 

nited States to join the Berne Union.*” 

342 3 Td. at 594. at 594. 

343 Jd, at 723. 

m4 Id. at 723-724. 

45 H.R. 5275, 75th Cong., Ist Sess. (1937); S. 2240, 75th Cong., Ist Sess. (1937); H.R. 926, 76th Cong., ist 
Sess. (1939); H.R. 4871, 76th Cong., ist Sess. (1989); H.R. 6160, 76th Cong., Ist Sess. (1939); H.R. 9703, 76th 
Cong., 34 Sess. a 940); H.R. 3997, 7th Cong., Ist Sess. (194 


1). 
#6 GOLDMAN, A HISTORY OF U.S.A. COPYRIGHT LAW REVISION 1901- 1954, at 10-11 [Study 
No. 1 in the present series of committee prints]. 
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The Shotwell Committee, which was composed of representatives of 
most of the major groups interested in copyright, held a number of 
meetings during 1938 and 1939.” The fullest discussion of the notice 
requirements occurred during one of the early sessions, at which repre- 
sentatives of the authors’ groups urged the unfairness of a situation 
in which an author’s rights can be irretrievably lost because of a tech- 
nical error on the part of a publisher over which the author himself 
has no control. The motion picture representatives, on the other 
hand, maintained that the notice is of great value to users; and they 
argued for a stricter system of recording transfers of rights under a 
copyright. On the notice question, the position of the motion picture 
interests was summarized as follows: 

When a man has common law rights, it is true he doesn’t need any notice or 
registration of any sort, and can hold someone for infringement, but we must not 
forget he has only his common law rights so long as he withholds the work from 
publication, and then he has them perpetually, but once (excluding the fact that 
a performance is not pn he puts it in print, he has no common law rights 
any longer, and people interested want to know whether or not the work is in the 

ublic domain. A proposal to permit publication without losing what would 


ave been previously the common law rights, by not putting any notice on it, 
will make it extremely difficult to tell when works fall into the public domain. 


At one point in the discussion it was suggested for the authors 
that, since users almost invariably conduct their own investigations 
rather than relying solely on the notice for information concerning 
the copyright, the notice actually serves no real purpose. A repre- 
sentative of the broadcasters replied: 

That isn’t invariably true. The convenience of notice to us is that it gives us 
the starting point * * *. It is a great convenience for us to have that starting 
point. I am not saying that the author should lose all of his writings if the 
os omits doing it. I say it is good for us to have it and we would like to 

ave it encouraged if not made compulsory, by making it attractive to do it. 


The ‘Shotwell Committee’ bill was introduced by Senator Thomas 

as S. 3043 * on January 8, 1940. It provided that copyright was 
to be extended “without compliance with any conditions or formali- 
ties,” ** and it would have restored (without prejudice to users who 
had already begun an undertaking) the copyright in works which had 
previously been published with defective notices. The bill contained 
indirect recognition that notices of copyright could be used volun- 
tarily,*' but included no indication as to the preferred form and 
position of the permissive notice, and offered no incentives for the use 
of such a notice.*” Section 17(3) provided: 
The failure to register any claim to copyright, or to record a grant, or to publish 
any work with notice of copyright, shall not affect the validity of any copyright 
or right therein, nor impair the rights of the author or other owner thereof, except 
as in this act otherwise expressly provided. 

There were no hearings or further action on the “Shotwell Com- 
mittee” bill. Nevertheless, it is of some historical importance, not 
only because of the thoroughness with which it was prepared, but 
also because it represents the last full-scale effort at reconsideration 
of the U.S. copyright notice requirements. 

4? The records of the conferences have not been published, but have been collected and are available in 
the Copyright Office. 

44 §. 3043, 76th Cong., 3d Sess. (1940). 
49 Td. § 2. 
380 Td. {ew 
31 Td. § 178) 


3 Section 14 of the bill provided that, unless copies of a work were deposited in the Copyright Office 
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H. DEVELOPMENTS, 1942—-PRESENT 


Identical bills aimed at liberalizing the present statutory notice 
requirements have been introduced in the last three Congresses by 
Representative Keating.** The first was submitted on July 29, 1953, 
and the latest, H.R. 287, was introduced in the 85th Congress on Jan- 
uary 3, 1957, and is still pending. No action on any of these measures 
has been taken. 

The Keating bill, which would supersede sections 19 and 20 of the 
present copyright statute, attempts to meet most of the major diffi- 
culties encountered under the existing requirements, and to reduce the 
technical aspects of notice to a minimum. As an additional alterna- 
tive to “Copyright,” ‘“Copr.,” or “©” the statement of claim could 
read “All Rights Reserved.”” Adopting the Universal Copyright Con- 
vention formula, the notice would be adequate if ‘‘placed in such 
manner and location as to give reasonable notice of claim of copy- 
right.’’ Various specific locations which would meet this general 
requirement are suggested, including the front cover of a work, or the 
10 pages preceding or following the title page or first page of text. 
If the author is also the proprietor, a statement of his name on the 
title page or front cover would be sufficient as a statement of the 
copyright owner, even if unconnected with the statement of claim; 
this same general principle would apply to the date. Special provision 
is also made for the notice to appear on repetitive designs. 


VII. Review or Basic PrRoBLEMS 
A. THE ISSUES RAISED BY COPYRIGHT NOTICE 


The opponents of notice as a fundamental condition of copyright 
have attacked the general principle on four major grounds: 

1. Notice is anomalous.—Everyone is entitled to the fruits of his 
labor; the notice requirement, which forces an author to make an 
affirmative claim or forfeit copyright protection, is in basic conflict 
with this principle. 

2. Notice is anachronistic.—Most of the other countries of the world 
have no general notice formalities, and in clinging to the requirement 
the United States is hopelessly behind the times. 

3. Notice is useless—Since anyone wishing to determine the owner- 
ship or expiration date of a copyright must necessarily go beyond 
the notice, it is in reality a meaningless technicality. 

4. Notice is unjust and oppressive.—Many copyrights are lost because 
of technical defects in the notice over which the author had no control; 
an author is not a businessman and is not equipped to deal with 
complex formalities. 

The leading arguments in support of a notice requirement may be 
summarized as follows: 

1. Notice is socially desirable-—No one is interested in copyrighting 
the large majority of published werks but, without formalities, they 
would be pointlessly kept in the private domain for many years; 
this would inevitably hamper scholarship and free cultural interchange, 

2. Notice fits the U.S. situation —Far from being an outmoded 
concept, notice is increasingly needed to meet the demands for copy- 





383 H.R. 6608, 83d Cong., Ist Sess. (1953); H.R. 782, 84th Cong., Ist Sess, (1955); H.R. 287, 85th Cong,, 
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right information created by technological developments and the 
growing number of ‘‘secondary users.” 

3. Notice accords with the U.S. theory of copyright—Copyright in 
the United States is a limited grant of a monopoly to provide an 
incentive to creation, rather than a natural right of the author. It 
is thus appropriate to require the author to fulfill certain conditions 
which are of benefit to the public. 

4. Notice is effective in practice.—Notice fulfills a vital function in 
informing the public that a claim exists, and in providing users with 
at least a starting point for determining ownership and duration. 
The burden of affixing a notice is generally very slight. 

These opposing arguments can be elaborated almost endlessly, and 
much support can be found for both points of view. It is not the 
purpose of this paper to reach conclusions, but simply to frame the 
basic issues presented by notice in the general revision of the copyright 
law. In essence, the arguments for and against a notice requirement 
may be said to revolve around two opposing aims: 

On the one hand, to assure to all authors the benefit of copy- 
right protection for all of their works. 

On the other, to facilitate the dissemination of works, by allow- 
ing free use of works in which no claim to copyright is asserted, 
and by giving prospective users a readily available starting point 
for determining the ownership and duration of copyright when 
a claim is asserted. 





B. ABOLISHMENT OF THE NOTICE 





Complete elimination of the notice requirements has been urged by 
the author-publisher groups, as simplifying the securing of copyright. 
If notice were eliminated, there would also be no necessity for dies 
with the complicated details of the notice requirements in various 
kinds of works. On the other hand, it has been urged that a provision 
bringing all published works into the private domain would hamper 
the dissemination and scholarly use of copyright material. 


C. INCENTIVES FOR VOLUNTARY USE OF NOTICE 












One of the principal arguments advanced by the opponents of 
compulsory notice is the injustice of havmg copyright forfeited 
irrevocably for failure to observe the technical requirements of 
notice. On the other side, one of the principal arguments of those 
favoring notice is the importance of protecting innocent users, who 
had relied on the absence of notice, against liability for infringement. 
As noted above,** some of the earlier revision bills have attempted 
to reconcile these opposing views by a system under which notice is a 
condition of certain remedies but not of the right itself. These bills 
would have permitted copyright to subsist without a notice, but would 
have limited the remedies against an infringer who relied on the ab- 
sence of notice, either to an injunction against future infringement, | 
or to a reasonable license fee.** 
3% See Section VI, supra. 


365 For a recent ex: tion of a solution along these lines for ‘‘formalities’’, see Finkelstein, The Copyright 
Law—A Reappraisal, 104 U. of Pa. L. Rev. 1025, 1054 (1956). 
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D. THE SPECIFIC NOTICE REQUIREMENTS 


There has been general agreement that the notice provisions of the 
present law leave much to be desired. Some of the requirements are 
ambiguous, others are incomplete, and still others are ill adapted to 
present-day media of expression. By requiring the notice to meet 
very limited and specific conditions as to form and position, the present 
statute has appeared to many as unduly restrictive and as resulting 
in a number of cases of technically faulty notices. 

Some of the objections to the present notice requirement might no 
doubt be minimized by a more liberal and flexible specification of the 
form and position of the notice. As to position, for example, con- 
sideration might be given to a provision along the lines of the Universal 
Copyright Convention, which provides that the notice be “placed in 
such manner and location as to give reasonable notice of claim of 
copyright.’’ And as to form, it might be provided that an error in 
the name or the year date would not invalidate the notice, and could 
be cured by the recording of corrective data in the Copyright Office. 

If some form of notice is to be retained, consideration must also be 
given to the clarification of other details, including the notice on collec- 
tions of copyrighted works, the requirement of a notice on works 
published abroad, the year date or dates in a revised edition, and the 
notice on a sheet reproducing a work repetitively. These questions, 
while of great practical importance, are subsidiary to the basic issues 
raised by the copyright notice. Analysis of detailed alternatives on 
these points is not within the scope of the present paper. 


VIII. Summary or IssuzEs 


1. Should the copyright notice be retained as a mandatory condi- 
tion of copyright protection? 

2. If not, should incentives be offered for the voluntary use of notice, 
by limiting the remedies available against an innocent infringer, i.e., 
one who relies on the absence of notice? 

3. If notice is made a condition for the availability of certain reme- 
dies, what should be the limitations on the remedies available against 
an innocent infringer? 

(a) Should the innocent infringer be subject to an injunction? 
If so, should he be permitted to complete the undertaking inno- 
one begun, unless the copyright owner reimburses him for his 
outlay: 

(6) Should the innocent infringer be liable for a reasonable 
license fee for the infringing use? 

(c) Should any other remedies be available against an inno- 
cent infringer? 

(d) Should actual notice given to the infringer have the effect 
of removing his defense of innocence for undertakings begun 
thereafter? 

4, If provision is made for either a mandatory or voluntary use of 
a notice: 

‘(a) What, in general, should be the form of the notice? 

)) pubes provision should be made for the position of the 
notice? 

(c) Should the notice requirement be applied to works pub- 
lished abroad? 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON NOTICE OF COPYRIGHT 


By John Schulman 


NovEMBER 29, 1957. 

The above study is extremely interesting and very well done. 

It is impossible to answer all the questions on page 48 categorically because 
they contain inferences and implications which would make any such absolute 
answer impossible. 

However, subject to the caveat stated, my noe views are as follows: 


1. No copyright notice or other formality s 
copyright protection. 

2. I should have no objection to a permissive use of the notice and to incentives 
for the election to use it. 

This ere illustrates the difficulty of providing a categorical answer. To 
my mind, a person who “relies” on the absence of notice is not necessarily an 
innocent infringer. He may know of the proprietor’s rights but “rely’’ upon 
his ability to defeat them. If at all, relief should be given to the person who is 
“‘misled’”’ by the failure to affix a notice. Moreover, there may be sanctions other 
than “limiting” the remedies. 

3. The answer to this question depends upon a number of considerations. 
They include the definition of “innocent infringer,’’ the treatment of minimum 
damage, requirements of registrations of transfers, etc. Generally speaking, my 
answer to this question would follow the line of the answer to question 2. 

4. The answer to this question is reflected by my answer to question 1. A 
provision for a “‘permissive’’ notice would have to be flexible. Any wording or 
position which would reasonably give notice of the copyright should be sufficient. 
Any attempt to go beyond this kind of flexible provision must of necessity give 
rise to unnecessary disputes concerning the adequacy of the notice. 

Sincerely, 


ould be imposed as a condition of 


JOHN SCHULMAN, 


By George E. Frost 


DEcEMBER 15, 1957. 
I have reviewed: with great interest the piece by Messrs. Doyle and others on 
copyright notice. As usual I found it well done and most instructive. 
iy comments should be prefaced by noting that in connection with the in- 


dustrial designs bill some of us * * * have had lengthy and rather detailed 
discussions respecting the whole subject of notice. This bill is now before the 
Congress on the basis of inviting comments, I think H.R. 8867. * * * Two 
aspects of this bill are in my judgment pre Ay particular comment. First, 
it is designed to overcome problems such as t of repetitive designs, lack of 
room for notice, and the like that arise under traditional copyright. Second, 
the arrangement of the bill and the language used is carefully worked out to 
ae some of the perplexities that have come up in connection with the copyright 

Ww. 

To answer your specific questions at page 48 of the piece (subject, of course, 
to my being convinced otherwise based on considerations not known to me) it is 
my feeling that notice should be a condition to copyright protection. However, 
statutory provisions should be arranged to bring the required notice into line 
with practicalities, and I would niga consider the possibility of some overall 
saving provision to the effect that if others are apprized of the copyright status 
of the work, including the date of copyright, failure to meet formal requirements 
is immaterial. 

As to question 4a, notice should be the same for all classes of works and should 
include the date of copyright (date of publication) and the name of the proprietor. 
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Consideration should be given to the use of identification numbers as to the 
proprietors, registered on a list maintained by the Copyright Office. 

As to question 4b, my feeling is that the statute should give specific locations 
for notice (e.g. title page) so that notices so located will be considered adequate 
without question. In addition, notice placed elsewhere and reasonably posi- 
tioned to come to the attention of those who might otherwise copy would be by 
statute declared sufficient. 

As to question 4e I think the statute ought to be in essentiaily the same language 
as the U.C.C.—that is providing for the “‘c’’ in a circle, name of the proprietor, and 
“‘vear of first publication placed in such manner and location as to give reasonable 
notice of claim of copyright.” 

Sincerely yours, 
GEORGE Frost, 


By Samuel Tannenbaum 


Marca 6, 1958. 


The Misses Marjorie G. MeCannon and Barbara A. Ringer and Messrs. Vin- 
cent A. Doyle and George D. Cary merit the praise of the copyright bar and the 
creators and users of copyrighted material for their scholarly research and com- 
prehensive study, ‘‘Notice of Copyright.” 

The study presents, in a logical and orderly manner, the historical background 
of the copyright notice in our copyright law, with a detailed discussion of the 
legislative enactments. 

Of special interest is the recital of the past proposed legislative attempts to 
amend the notice provisions, pointing up the elements which defeated the pas- 
sage of the proposed statutes. 

The study will afford authoritative source material so essential for an intelli- 
gent program for the consideration and recommendations, with respect to the 
continuance of the present form of notice, proposed variations or its elimination. 

While it is encouraging to note the tendency of the courts to liberalize the harsh 
statutory provisions with respect to the form of notice and its position, legislation 
should be effected to minimize the possibility of valuable works falling into the 
public domain. 

There should be no objection to setting forth in haec verba, the specific form 
of copyright notice, identical to that prescribed in article III, sub. 1 of the Uni- 
versal Copyright Convention, to wit: “© 1958 by John Jones.” 

With respect to the position of the notice, the same language used in the above 
subd. 1, of the Universal Copyright Convention, should be a satisfactory amend- 
ment to the U.S. copyright law, to wit, that a notice be inserted “‘in such manner 
and location as to give reasonable notice of claim of copyright’’. 

Aside from the advantages relating to the substantive copyright law, from the 
practical view point the advisability of continuing the use of the notice of copy- 
right in one form or another, is evident by reason of the following: 

1. In most cases, the statutory notice affords notice to the public as to whether 
or not the author has elected to claim the benefits of statutory copyright protec- 
tion. 

2. It facilitates the determination as to whether the copyright of the work 
has been renewed or not. It would also indicate whether the copyright had 
expired, if more than 56 years had elapsed. 

3. It would expedite the time consumed in the search required for determining 
the existence, validity and ownership of the copyright, rights thereunder, and 
uses of the work involved. 

Very truly yours, 
SamuEL W. TANNENBAUM. 


By Edward Sar 
7 ne Marcu 14, 1958. 


I have read with interest the above very fine and thorough study on Notice of 
Copyright. Its review of the legislative attempts to resolve the caaicne of notice 
by eliminating it entirely (except for voluntary use without incentives), as in the 
Thomas bill, or by preserving it as a condition on the remedy but not upon the 
copyright, as in the Sirovich bills, or by keeping the principle intact. with some 
clarifying amendments, as in the Keating bill, puts the problem into focus, inso- 
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far as attempts have been made to deal with it in the past. The comparative 
study of what other countries have done with respect to various aspects of notice 
was most interesting. 

As to the questions posed by the study, my views have been as indicated in the 
report I wrote for the A.B.A. Committee on Program for Revision of the Copyright 
Law, setting up certain concepts for further study purposes, presented at the New 
York annual meeting in 1957. There I indicated that the concept of the copyright 
notice might well be eliminated. 

My views are not frozen and if there are persuasive arguments to the contrary, 
I am open to suggestion. I do not think, however, that copyright notice should 
any longer be retained in any general revision as a mandatory condition of copy- 
right protection. 

I do not think that I would have any objection to the voluntary use of notice, 
and the providing of certain incentives in such regard, but I would like to see just 
what is proposed, and how an “innocent” infringer is to be defined, before limiting 
“~ remedies. 

f provision were made for use of a voluntary notice, I think that the UCC 
requirements as to the form of the notice and as to its placement on the work 
would be very appropriate. The hemispheres have contracted greatly as far as 
communication of works of intellectual and artistic creation is concerned, and our 
United States works certainly circulate throughout the free world. Congress 
having expressly provided in Public Law 743 to amend title 17, so that the UCC 
claimant can only secure protection in the United States if he publishes outside 
the United States with the UCC form of copyright notice (unless he registers his 
unpublished work in the Copyright Office), it would seem consistent to require the 
U.S.A. copyright notice, if any effect were to be given thereto, to be on copies 
published outside as well as in the United States. 

Sincerely, 
Epwarp A. Sarcoy. 


By Ralph 8S. Brown, Jr. 


Marcu 19, 1958. 
The careful marshaling in the Copyright Office study of the arguments for and 
against any requirement of notice as a condition for protection leaves me with a 
conviction that mandatory notice should be retained for published works. Even 
if we are out of step with most of the rest of the world, the notice requirement does 
not preclude international cooperation, as exemplified by the UCC. The historic 
conception of copyright in this country as a legal monopoly seems to require that 


some assertion should be made ng oe who wish to have the advantage of the 
monopoly. Notice seems best adapted for this purpose, since it is easy for the 
author to accomplish, and directly warns the would-be copier that a claim of 
copyright is made with respect to the work. 

With respect to an infringer who is misled by the accidental omission of a notice 
from some copies, or by its unauthorized omission by a licensee or another infringer, 
there seems to be considerable merit in giving him immunity from all remedies 
except 9n injunction. In this connection, he should have some protection for an 
undertaking innocently begun. The language of section 8 of the proposed Designs 
of Useful Articles bill seems well adapted for this purpose. 

Many of the objections to notice would be lessened if the technicalities could be 
diminished. It seems clear that the present statute and the older cases have been 
quite unnecessarily rigorous. So long as the essentials of a claim of copyright, by 
any appropriate word or symbol, the date, and some identification of the author 
are included, there should be no insistence on an exact formula. As for the posi- 
tion of a notice, the provision of the UCC—‘‘placed in such manner and location 
as to give reasonable notice’’—should be a sufficient statutory guide. I suppose 
some explicit statutory provision for curing postdated notices would be necessary 
to overcome the decisions that invalidate copyrights the date of which is later 
than the actual date of publication. 

I should have thought that a requirement of notice on the foreign editions of 
works first published abroad was burdensome (considering its inconsistence with 
foreign practice), and that the absence of such notice should not preclude the ob- 

ining of an American copyright. In other words, I am (though on very imper- 
fect information) in sympathy with the majority position in Heim v. Harris. 
However, since the UCC apparently looks in a different direction it seems appro- 
priate for our domestic law to accent its requirement of notice on works published 
abroad. 

Raurs 8. Brown, Jr. 
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By Walter J. Derenberg 


Marcu 21, 1958. 


This is in further reply to your letter of March 6, inviting my comments on the 
study of “Notice of Copyright.”” Since this admirable study gives the complete 
historical and legislative background of the present notice provisions and also 
offers an enlightening survey of the respective provisions in the laws of foreign 
countries, it will not be necessary here to do more than briefly indicate my per- 
sonal views with regard to the issues summarized at page 48 of the study. 

It has always been my belief that the present notice provisions of the Act of 
1909 are an anachronism and have resulted in innumerable instances in the loss 
of copyright on highly technical grounds. The enumeration beginning at page 12 
of the study and continuing through page 23 is convincing and eloquent proof of 
the many unnecessary pitfalls which confront authors of literary or artistic 
works in the United States in this respect. Even though our courts have in 
recent years taken a somewhat more liberal view with regard to the notice require- 
ments, as evidenced, for instance, in the ““Superman’’ case (National Comics v. 
Fawcett, 191 F. 2d 594 (2d Cir. 1951), it still remains true that defects in the 
position, the wording, the location, the date, etc., in the notice frequently lead 
to a forfeiture of copyright in this country. 

This, in my opinion, has always been a most undesirable situation but has 
become almost intolerable since ratification by the United States of the Universal 
Copyright Convention. While the new Convention notice, © may now be used 
by U.S. authors and authors of works first published here on any type of work, 
as provided by Public Law 743, it still remains true that with reg to all other 
notice requirements concerning such works the notice provisions of the Act of 
1909 continue to apply. In other words, a U.S. author may still not put the © 
at any place where it can be “reasonably seen’”’ as provided in article III.1 of the 
Universal Convention, but must continue to comply with the rigid requirements 
of sections 18 and 19 of the Act of 1909. 

This result followed from our policy in seeking enactment of Public Law 743 
not to go beyond the minimum changes which were required in our domestic law 
for the purpose of enabling the United States to ratify the Convention. 

In my opinion, any complete revision of the Copyright Act of 1909 should 
certainly eliminate all existing notice requirements for works first published here 
which would go beyond the requirements of article III.1 of the Universal Conven- 
tion. In other words, if any notice requirements at all were retained, it should 
suffice for any kind of copyrighted work if the symbol © accompanied by the name 
of the copyright proprietor and the year of first publication were placed “‘in such 
manner and location as to give reasonable notice of claim of wml ng I, how- 
ever, would readily endorse any legislative proposal which would not even go as 
far as the Universal Convention but which would approach the philosophy under- 
lying the Berne Convention and the laws of the vast majority of foregin countries, 
to the effect that no copyright notice whatever should be required as a condition 
to the securing of copyright protection. In other words, I would favor a provi- 
sion such as was included in the Shotwell bill of 1940, S. 3043, which provided 
that copyright was to be extended “without compliance with any conditions or 
formalities.” I would, on the other hand, seek to encourage the voluntary use 
of a copyright notice—but not under the technical requirements of the existing 
law but under the “reasonable’’ location provisions of the Universal Convention, 
by offering certain remedial incentives to those who advise the public of their 
claim to copyright. This could perhaps best be done by inserting a provision 
analogous to section 29 of the Federal rademark Act of 1946. Under that sec- 
tion, the registration notice—either ‘‘Reg. U.S. Pat. Off.” or “@®’’—is not manda- 
tory but, in the absence of such notice a registrant in an infringement suit may 
not recover profits or ge unless he can prove that the defendant had actual 
notice of the registration. In short, I would answer the first question on p 48 
of the study in the negative, and would not make notice a mandatory condition 
of copyright protection. 

I would answer question 2 affirmatively, by providing an incentive for voluntary 
use of the type of notice provided for in the Universal Convention. 

In answer to question 3, the solution I would suggest would be possible loss of 
the copyright owner’s right to damages and profits in the absence of proof of 
actual notice in infringement suits. 

In answer to question 4, it would be my recommendation that the require- 
ments for voluntary notice for domestic purposes should coincide with those of 
article III of the Universal Copyright Convention and that a notice which would 

meet the requirements of that cle should be satisfactory both for works of 
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American authors and other works first published in a a country, regardless 
of whether such foreign country may have ratified the UCC or not. 
Sincerely yours, 














Water J. DERENBERG. 








By Harry G. Henn 
Marcu 24, 1958. 


So far as the study is concerned, the value of the present mandatory copyright 
notice requirements, from the point of view of users, would have been subject to 
more accurate appraisal if the study, in one place, had listed the various situations 
when the complete absence of a copyright notice on copies distributed to the 
public fails to indicate lack of ne in the work, e.g.: (1) infringing copies; 
(2) copies from which a licensee has improperly omitted notice; (3) copies from 
which notice has been omitted by accident or by mistake; (4) copies published 
or republished abroad; (5) copies published by the United States government; and 
(6) copies of works originating in a country adhering to the Pan American Copy- 
right Convention of 1910. The study might also have explored more fully the in- 
adequacies of the present notice requirements in the case of periodicals, new 
versions, and the like, where the general copyright notice fails to distinguish 
the material therein which is being copyrighted under such notice from the 
material in which copyright is already subsisting and from material in the public 
domain. 


With respect to the summary of issues in the study (p. 48), my tentative views 
are as follows: 


(1) Copyright notice should be abolished as a mandatory condition of copyright 
rotection. 

c (2) Incentives should be offered for the voluntary use of notice, by limiting the 

remedies available against one who uses the work in reliance on the absence of 

notice. 


(3) The limitations on the remedies available against an innocent infringer 
should be as follows: 

























































d (a) The innocent infringer should be subject to an injunction only upon 

” reimbursement of his reasonable outlay innocently incurred. 

i (b) The innocent infringer should not be liable for a reasonable license fee 

d for the infringing use. 

je (c) No other remedy should be available against an innocent infringer. 

h (d) Actual notice given to the infringer should have the effect of removing 

ve his defense of innocence for undertakings begun thereafter. 

AS Under the foregoing, the courts would have to distinguish, in cases where actual 

notice was given to the infrin during the course of infringement, between the 

8, innocent undertaking and undertakings begun after the giving of notice. 

- (4) (a) The form of the notice should be the symbol © accompanied by the 

- name of the copyright proprietor and the year of first publication. 

ed (b) The notice should be placed in such manner and location as to give reason- 

oF able notice of claim of copyright. 

ise (c) The notice should not be required in the case of copies published or repub- 

ng lished abroad. 

my Sincerely yours, 

cir Harry G. Henn. 

on 

ia- 

7 Elisha Hanson 

ual 

48 (Submitted on his behalf by Emmett E. Tucker, Jr.) 

om Marce 31, 1958. 

ary The study entitled, ‘Notice of Copyright,” presents the differing points of view 
on the issues in this area of copyright law. : 

s of In reference to the sible elimination of the mandatory notice requirement, 

+ of the primary inquiry should be whether or not this can be done consistent with 
the fair treatment of both the proprietor and the innocent infringer. The pro- 

ire- prietor, or creator of a work, should not be met with a forfeiture of all his rights 

> of merely because of some technical irregularity. At the same time, the user or 

yuld disseminator of such works should not be penalized where there is nothing on the 

s of face of the material to warn him of the rights of the proprietor. If these two vital 
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interests can be adequately protected, there should be no objection to the removal 
of the present requirement of a notice as a condition to protection. However, 
if the notice requirement is thus eliminated, a specified time limitation for the 
deposit of copies must be inserted in lieu of the present provisions of the law. 

If the notice requirement as a mandatory condition is removed, voluntary use 
of the notice should be encouraged by limiting the remedies available against 
those who rely upon the absence of notice. Where the notice may be used on 
a voluntary basis, the great majority of copyrighted works will continue to carry 
a notice and disseminators of the material will be informed of the rights existing 
and will act accordingly. In those cases where no notice appears, the proprietor 
should retain his basic interest but it should not be at the expense of those who 
acted in ignorance of the proprietor’s rights. 

The innocent infringer should be subjected to an injunction as to future 
publication of the proprietor’s work, but with several qualifications. No injunc- 
tion should be available under any circumstances where it would interfere with 
or prevent the public distribution of scheduled publications of the various press 
media. Secondly, the innocent infringer should be reimbursed for his reasonable 
outlays in appropriate cases. 

The innocent infringer should not be required to pay a license fee for his use 
of a work published without the requisite notice. The very exceptional case 
might exist where the completion of an undertaking involved serialization in a 
periodical, for example. However, it would be most difficult to prescribe a 
statutory standard which would apply equally to all forms of copyrightable work. 

The proprietor should not be granted any additional remedies under the stated 
circumstances. 

The existence of actual notice should in the ordinary case remove the defense 
that the infringement was innocent. Thereafter, the infringer is on notice and 
should be required to act accordingly. 

The form of the copyright notice should be such that any reasonable notice 
conveying the information that the work is the subject of copyright will satisfy 
the requirements of law. While the application of the rule of reason is generally 
desirable, it would be clearly undesirable to unnecessarily multiply the specific 
forms which will satisfy legal requirements. This would be especially true where 
the aemnee of a notice in the proper form will not automatically destroy the 
copyright. 

he position of the notice should be restricted within reason so as to avoid the 
necessity for closely scrutinizing a lengthy work which may contain a notice in 
the most unlikely of places. In the liberalizing of the law, it is possible to go from 
the one extreme of undue technicality to the other extreme where the existence of 
copyright in a given work cannot be determined with any reasonable degree of 
certainty. In the case of newspapers, the notice should appear on either the 
front page or on the title page. otice of copyright should appear on the title 
page in the case of magazines. And, these notices should suffice to protect all 
copyrightable material contained in the newspaper or other periodical. In the 
case of other copyrightaole works, the provisions for notice should meet the 
demands of both substantial compliance and reasonable certainty. The potential 
infringer is entitled to a reasonable warning that he is about to violate the copy- 
right of another. While he is entitled to no more, he should not be required to 
accept less. 


Sincerely yours, 
Emmett E, Tucker, Jr. 


By Joseph S. Dubin 


Aprit 1, 1958. 
Re Notice or Copyricut 


In connection with the study covering the above matter, I have the following 
comments to make: 

1. I believe that the copyright notice should be retained as a prerequisite and 
mandatory condition of copyright pret 


2. The notice should be in the form set forth under the Universal Copyright 
Convention, and should be so placed as to give reasonable notice of claim of copy- 
right without any requirement for any particular position. I am further of the 
opinion that the notice requirement should be applied to works published abroad. 

Sincerely yours, 


Joseru S. DuBIN. 
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By Ellen Jane Lorenz 


(Lorenz Publishing Co.) 
NOVEMBER 4, 1957. 
Ec * * * a * * 

I am taking advantage of your encouragement to state briefly some of the 
opinions and suggestions advanced by me at a meeting last spring of the Church 
and Sunday School Music Publishers, and formally endorsed by them. 

First, I should say that the emphasis of our system of publication differs in 
some respects from that of some (but not all) of the [other music] publishers. 
Our publications consist of books and magazines containing songs and anthems 
which are from 25 to 60 percent public domain material; words (hymns, poems) 
and music (hymn-tunes, sacred themes). There are others of the standard pub- 
lishers, and also some “‘popular’’ publishers, who feature public domain works 
ae in their collections of old favorites, who might sympathize with our point 
of view. 

Obviously, in publishing of this sort, which represents a very appreciable seg- 
ment of the music publishing business, the process of tracking down the names and 
addresses of the copyright owners of old songs, and the death dates of hundreds of 
obscure song, lyric, hymn or hymn-tune writers, is one of comparatively enormous 
complication and great expense. [The] suggestion at the October 30 meeting, that 
we should abandon the reprinting of questionably public domain material is 
impossible from two points of view: 

(a) Publishers cannot afford to put out collections of all-copyright hymns 
and anthems and songs. 

(b) The public demands a large percentage of familiar material in such 
collections. 

We therefore recommend: 

1. A definite copyright term dating from publication. 

(a) This might be a 20-year term with an optional renewal by the copy- 
right owner (not reverting to composer). 

2. A compulsory copyright notice on all published music, including date 
and owner. This notice serves a double purpose, being both cautionary and 
informative. 

* * * * * * * 


ELLEN JANE LORENZ. 


By Ellen Jane Lorenz 


(Lorenz Publishing Co.) 
Aveust 25, 1958. 

At the June meeting of the Church and Sunday School Music Publishers Asso- 
ciation I had the assignment of presenting a paper on “New Developments of the 
U.S. Copyright Law.’’ Earlier in the spring I had written you, asking for any 
literature you could send me on your recent studies, and you sent a series of 
pamphlets which were of great help in preparing my talk. 

It was agreed at the meeting that in view of your sympathetic reception of many 
people’s points of view, we would try to formulate an expression of thought along 
the major lines of these pamphlets and send it to you in the hope that it would be 
of help in the formulating of your recommendations for the future law. Such a 
questionnaire has been completed, and the following are the results: 


1. Copyright notice requirements. 


The seven music publishers who responded to the questionnaire were unani- 
mously in favor of retaining a copyright notice. There were six votes favoring 
wording similar to that of the Universal Copyright Convention. There were 
two who felt that a more informative notice was not necessary; four believed that 
more information would help, such as specifying when copyright was claimed on 
only part of the publication (words, music, or arrangement). 

* * * * * * * 


ELLEN JANE LORENZ. 
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By Herman Finkelstein 


* * * * * * 

It is my feeling that the problem of copyright notice cannot be considered apart 
from the problem of duration. 
gees wrote you on May 15, 1957, in commenting on the study of ‘‘The Renewal 

oblem’’: 

“T do not mean to be unduly critical but I do not see how you can separate the 
renewal problem from the problem of duration and the problem of formalities. 
To me they are all interrelated and inseparable. Many of us have been reiterating 
this point over the past several years.’ 

A copyright notice is not required in any country which is party to the Berne 
Convention. If we hope to merge that Convention with the oat Copyright 
Convention, we might start by eliminating a mandatory notice of sinavekt 

With the development of new means of mass communication the reasons for 
the requirement of a copyright notice are no longer valid. Consider, e.g., the 
following: 

(a) It is not required on phonograph records, tape recordings, etc. 

(b) It is not vir ible in television. 

(ec) Notice does not aid the user if the work is not registered—and registra- 
tion is not required. The work may be registered under another title, or as 
part of a larger work. In these cases a notice is useless. 

As Judge Learned Hand reminds us in National Comics Publications v. Fawcett 
Publications,! a forfeiture results whenever a work falls into the public domain 
because of failure to comply with statutory formalities. As he points out, we 
may conceal the harshness of the results by labeling it ‘‘dedication”’ or “‘abandon- 
ment”’ of rights, but so long as there is no intent to dedicate or abandon, those 
terms do not appropriately describe the legal consequences of noncompliance with 
formalities. Assuming that certain formalities may be desirable, it is fair to 
question whether the penalty of absolute forfeiture of all property rights in the 
work is a proper or necessary sanction. The onl perenne of a copyright notice or 
registration is to warn a user that the owner of the work has not authorized its 
reproduction without special permission. 


May 7, 1958. 
* 


It is submitted that a notice of a is not the only means of placing a 


user on notice; that registration of a claim of copyright would serve an equal, if 
not a more effective purpose; and that in any event omission of the notice or failure 
to register should not be a defense to anyone who is not an “‘innocent”’ infringer. 
Consideration should be given to the suggestion that in order to encourage regis- 
tration of works, those who fail to do so may be denied certain remedies, such as 
statutory damages—or possibly the recovery of any damages—for infringements 
commenced prior to registration. This was the scheme pares in the Vestal 
bill which passed the House of Representatives in 1931.2 In reporting this bill to 
the Senate on February 23, 1931, Senator Hébert of Louisiana, chairman of the 
Committee on Patents, wrote: 

‘‘While under the provisions of the bill, authors are entitled to automatic copy- 
right upon their works immediately they are created, there is a provision for the 
registration of copyright and the recording of assignments, licenses, etc. The 
ownership of a copyright is not made dependent upon its registration, or upon 
any other formality, but the bill provides that in case of failure to record a copy- 
right, or to give notice thereof, such omission will excuse innocent infringers from 
the payment of any damages. In such cases the owner of the copyright is limited 
to a right of injunction. It is believed that the provisions of this section afford a 
distinct advantage to the owners of copyright. Under the act of 1909 a simple 
mistake in a copyright notice made by a printer’s devil in a publishing house 
might invalidate the entire right of the author or of the publisher therein. Thus 
he might lose all his rights through no fault of hisown. The pending bill protects 
the copyright under all circumstances by its automatic provision so that no one 
may be en er thereof unless he wills todo so. His failure to r his claim 
to copyright, or to give notice of it upon the publication of it not affect his 

1191 F. , 598 (2d Cir. ‘ , 198 F. \ w! 
cpio ot, aver i a a Cre ape 


ag re be to en a strips but not as to other “‘ Superman’ ips). See authorities cited in 104 
. Pa. L. Rev. n. 89. 

2? H.R. 12549, 71st Cong., 2d Sess. (1931). This would seem to resolve the dilemma posed by a noted 
authority who observed that ‘‘ perhaps it is possible to attain both automatic Soe ate: recordation of 
waar but the task challenges the resourcefulness of statutory draftsmen.’ Reflections on 
Law, 45 Colum. i. Rev. 503, 515 (1945). 
on = ep. No. 1782, 7ist Cong., 3d Sess (1931), reprinted in 34 Register] of Copyrights Ann. Rep. 77, 95 
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claim, though it will under the provisions of the bill affect his right to recover 
damages in case of infringement. In these respects the simple requirements for 
recordation and notice are not unlike the laws in force in all the States in relation 
to land titles.’’ 
This principle was adhered to in the Thomas bill.* 

: = answer the questions posed at page 48 of [Study No. 7] as follows: 

_ a 

2. No, although I believe that registration might be encouraged by limiting the 
remedies available against an innocent infringer who relies upon the absence of 
registration. 

3. The limitations of remedies would depend upon the definition of innocent 
infringer. I do not think anyone should be able to claim he is an innocent 
infringer if the work has been registered before the infringement occurred or the 
undertaking began. 

4. Although I am in favor of encouraging the date of printing to be affixed to 
printed works, I do not see how it can be related to a form of copyright notice. 

One of the greatest media for the distribution of works today is on television. 
In general, neither the originals nor Saencpee of those works seem to bear a 
copyright notice; nor do phonograph records bear a copyright notice. 

here is no reason for penalizing those works that are disseminated by means 
of the printed word rather than other forms of dissemination so far as the copy- 
right notice and limitation of remedies are concerned. 

I shall appreciate it greatly if my letter of November 19 and the enclosure— 
my letter to The Practical Lawyer—could be annexed as my comment together 
with this letter. 

* * * * * * . 


HerMAN FINKELSTEIN. 





By Herman Finkelstein 
NovEMBER 19, 1957. 

I have hastily read the paper prepared by Messrs. Doyle and Cary and the 
Misses McCannon and Ringer [Study No. 7]. I do not know to what extent the 
current literature on the subject of copyright notice was examined. In a recent 
article in the University of Pennsylvania Law Review, “The Copyright Law— 
A Reappraisal,” I pointed out some of the fatal consequences of forfeiting rights 
because of failure to affix pat oe r copyright notice (104 University of Pennsyl- 
vania L. Rev. 1025, 1027-1029, 1032, 1054-1056 (1956)). 

- * * * * * * 

Even law reviews are in the habit of omitting a copyright notice on reprints, 
thus putting the works in the public domain. [If law reviews do this, just think 
of the number of works published by inexperienced firms which fall in the public 
domain. Enclosed is a copy of a letter which I wrote to The Practical Lawyer on 
this subject and which appeared in the February 1957 issue at pages 95-96. 

* * * * * * * 


Sincerely yours, 
HERMAN FINKELSTEIN. 





By Herman Finkelstein 
(Letter appearing in February 1957 issue of The Practical Lawyer, pp. 95-96) 


Two recent experiences with reprints of articles in law periodicals prompt me to 
suggest that the editors of such periodicals take steps to protect the copyright in 
the reprinted articles. The publishers of such journals as The Practical Lawyer 
often furnish the reprints without any sign of a copyright notice. That omis- 
sion may result in destroying all property rights in the work—a serious blow to the 
scholar who may plan on ultimate publication in book form of a series of articles 
which have originally appeared in these periodicals. 

The requirements of the Copraant Act concerning the necessity of a notice of 
copyright are clear (17 U.S.C. 10): 

Bee. 10. Publication of Work with Notice.—Any person entitled thereto * * * 
may secure copyright for his work by publication thereof with the notice of copy- 
right required by this title [sec. 19]; and such notice shall be affixed to each copy 


4 8. 3043, 76th a 3d Sess. (1940), prepared as a result of a long series of conferences under the chairman- 
ship of Prof. James T. Shotwell. 
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thereof published or offered for sale in the United States by authority of the copy- 
right proprietor * * * .”’ [Italics mine.] 

The form of notice in general use for literary works is the symbol ©, plus the 
word Big fn gl the year of first publication, and the name of the copyright 
owner. nless an article in The Practical Lawyer is copyrighted by the author 
the copyright notice on reprints of articles published in 1957 should read: 


© Copyright 1957 
American Law Institute 


As I pointed out in “Advice to Authors and Users of Musical Works,” in the 
November 1956 issue of the Practical Lawyer at pages 78, 79, ‘‘unless statutory 
copyright is secured, the work falls into the public domain.”” Many valuable 
literary works have lost protection because of failure to comply with copyright 
formalities. In a recent law review article, I pointed to some glaring instances 
of such forfeitures. Finkelstein, “The Copyright Law—A Reappraisal,” 104 
University of Pennsylvania L. Rev. 1025, 1036-1031 (1956). Yet reprints of that 
very article omitted the copyright notice. I supplied the defect by affixing a 
rubber stamp notice to each copy. But what about authors who are not familiar 
with the formalistic requirements of our Copyright Act, or who fail to notice the 
omission of the copyrig t notice? 

May I suggest that law periodicals take steps to adopt a uniform form of notice 
for reprints—and in a spirit of the brotherhood of men of learning, that they pass 
the word along to editors and publishers of journals serving other professions, e.g., 
doctors, dentists, engineers, scientists, educators, and philosophers. Let us not 
suffer the loss of valuable copyrights through the innocent omission of a copy- 
right notice on reprints. 

I think a word from The Practical Lawyer along these lines would be most helpful. 


HERMAN FINKELSTEIN. 


By Vincent T. Wasilewski 


* * * * * * 


As to the notice requirement of the law, I do not believe that we should ever 
adopt a system requiring no notice whatsoever. The.commercial user in the 
United States assumes much greater importance than in most of the other countries 
of the world, and he should at least have some means of being put on guard 
readily. I do not believe that the utility value of notice is necessarily deter- 
mined by the number of times a user refers to same for informational purposes. 
A remark recently made by a participant at a meeting I attended quite aptly 
depicts the posture of the notice requirements. He said: ‘‘You do not do away 
with life preservers aboard a ship merely because they are so infrequently used.” 
On the other hand, I could see the reasonableness of a more liberal and flexible 
specification of the form and position of the notice. Also, I believe that, should 
error occur, the copyright should not be invalidated, and provisions should be 
made for allowing corrective steps to be taken to validate same. 

* * * * * * * 


Vincent T. WASILEWSKI. 


JUNE 9, 1958. 
* 


By Robert Gibbon 


(The Curtis Publishing Co.) 
OcToBEerR 24, 1958. 
* * * * * * * 
Notice of copyright.—We believe that the benefits which accrue from a require- 
ment of formal notice of copyright far outweigh the arguments against it. The 
requirement should be (and is, in my opinion) simple to follow and the notice 
easy to recognize. The notice form indicates the intent to restrict reproduction, 
it serves to show the inception of the copyright term, and it simplifies communica- 
tion between the copyright holder and persons who wish to reproduce the work. 
Formal requirements should be relaxed to the extent that if the form of the 
notice clearly indicates an intent to claim copyright and if it is in a location which 
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conveniently puts the public on notice of this intent, then it should meet statutory 
requirements. 


* * ok * ok OK + 
RosBert GIBBON. 


By George Link, Jr. 
Aprit 17, 1959. 
* 


* * * * * * 


Copyright notice.—I take the position that there should be no change in the 
form of the copyright notice. I would relax the provision as to the position 
which ig notice of copyright must occupy in the various types of copyrightable 
material. 

It is my opinion that ‘“‘notice” plays an important function. Those who are 
opposed to the requirement of notice overlook the fact that the protection of, 
and rights _—— under, the copyright law are grants coupled with a public 
interest. he public is entitled to be apprised of the claim of a copyright owner. 

I would not recommend the relaxation of the rule with respect to the omission 
of the copyright notice, especially insofar as it relates to the original work. Sub- 
sequent copies thereof by the original owner, or by a licensee, which omit the 
copyright notice, if inadvertent (I would leave it to the court to decide what is, 
or is not, inadvertent), should not destroy the right of the original copyright 
owner in and to his copyright. 

However, copying from a work on which the notice of copyright has been 
omitted should be held not to infringe the original work until actual notice to 
the user that the work is copyrighted. 

* * * * * * * 


GeorceE Linx, Jr. 


By Alton P. Juhlin 
OcToBEeR 26, 1959. 

At the last meeting of the Geography and Map Division of Special Libraries 
Association, particular attention was given to the problems connected with the 
copyrighting of maps. The following resolution was passed at that time: 

‘Resolved, That the Geography and Map Division of the Special Libraries 
Association go on record as endorsing a copyright law requiring that map pub- 
lishers desiring copyright protection for their works include a notice of copyright 
in the long form, including the copyright claimant’s full name and address and 
the year date of publication.” 

It was felt by the members of the geography and map division that the copy- 
right notice in the long form would give the owner of the copyright greater pro- 
tection, and would assist others desiring permission to use the map by indicating 
the period of copyright protection as well as the name and address of the copy- 
right owner. 

As secretary-treasurer of the Geography and Map Division of Special Libraries 
Association, I have been instructed to forward this resolution to you with the re- 
quest that you give it your careful consideration. 

Very truly yours, 
Auron P. JUHLIN, 
Secretary-Treasurer, Geography and Map Division, 
Special Libraries Association. 


By William P. Fidler 
(American Association of University Professors) 


OcrosperR 30, 1959. 
As copies of the various studies on the general revision of the copyright law 
have been received, I have sought the advice of competent scholars concerning 
the relationship of the academic profession to the issues raised by these studies. 
At this time I am presenting some of the points of view expressed by professors 
who are competent to judge the technicalities of copyrights, and I hope to for- 
ward other views at a later date. * * * 
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With respect to notice of copyright, the academic profession does not have a 
distinctive interest, ee as college professors may make greater use than most 
people of material which may be dedicated to the public without being copy- 
righted, and hence the profession may have somewhat greater need than others 
for the aid of published notices of copyright, so as to avoid infringement. The 
association’s counsel, Prof. Ralph F. Fuchs (Law, Indiana University) states, “I 
have always believed strongly in the notice requirement, and I hope it will not 
disappear if the statute is revised.” 

* * ~ * * * . 
Sincerely yours, 


Wituram P. Frivuer. 
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COMMERCIAL USE OF THE COPYRIGHT NOTICE 


I. INTRODUCTION AND SUMMARY 
A. PURPOSE AND METHOD 


The purpose of this study is to clarify the extent to which com- 
mercial users of copyrighted material utilize the copyright notice 
appearing on such material and the effects which could be anticipated 
in the commercial utilization of copyrighted material if no copyright 
notice were to be required. It was decided to pursue the study by 
means of a questionnaire to be sent to commercial users of copyrighted 
materials on a sample basis. 

The informal assistance of the Division of Statistical Standards of 
the Bureau of the Budget was cordially extended in connection with the 
development of the questionnaire. In turn, the Division of Statistical 
Standards enlisted the assistance of the Advisory Council on Federal 
Reports, an organization representing private industry in connection 
me requests for information by the Federal Government from private 
industry. 

Working with these two organizations, a panel meeting of repre- 
sentatives of organizations appearing to have an interest in the utili- 
zation of copyrighted matenals was held at which the total plan of 
study was discussed and suggestions were made concerning the struc- 
ture of a draft questionnaire. As a result of this meeting, a request 
was sent to each of 50 trade associations, as being representative of a 
group of industries which use copyrighted materials, asking for either 
a complete or a representative sample list of the association’s member- 
ship. Usable lists of members were received from 22 associations,and 
a questionnaire, together with a sheet of instructions and a covering 
letter (see appendix) was dispatched to each of a varying number of 
association members, as detailed infra. 


B. PLAN OF PRESENTATION 


Section I-c, immediately following, summarizes and discusses the 
dispatch, and the return of the questionnaires, including the implica- 
tions that arise from this summary. Section I-p summarizes the gen- 
eral results of the study; i.e., it gives the overall conclusions separated 
from the statistical bases. Section I-z summarizes the statistical 
foundation, i.e., it presents a group of tables, with accompanying com- 
ment, each table drawing together the responses to one question broken 
down to show the answers for each industrial group. 

Section II comprises summaries of the responses from each indus- 
trial group. Each of these summaries is drawn from the basic statis- 
tical material for the group. 
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C. DISPATCH AND RETURN OF QUESTIONNAIRES 


The following table summarizes the dispatch and return of question- 
naires and the number available for compilation: 


ers 


publishers 
publishers 
publishers 
industry 

N owsnepes 
publis 

Printing 
industry 

Miscellaneous 
industries 


| Broadcasters 
Music 


Greeting card 
| Periodical 


| Book 


(VID}| (VITD | (1X) 


~ 
< 
=— 
oS 


Number of questionnaires: 
Dispatched | 2,576 g 56 242 527 182 
Returned yt | j 232 | . 3 56 157 98 

Percentage returned __. 3 35 | 3 23 30 51 

Number unusable---- | 35 4 5 3 5 
Number reporting no use | | 

of copyright materials 34 | : 10 6 30 

Number compiled____-_-- : 31). § 3 42| 146 be 63 











The industrial groups shown at the top of the table were developed 
as a result of responses to the questionnaire. With the exception of 
the last two, each of these headings is self-explanatory. The National 
Association of Manufacturers (NAM) was included in order to obtain 
information from a wide, diversified, cross section of American in- 
dustry. The group labeled ‘Miscellaneous Industries” comprises 
those industrial groups which did not respond in sufficient numbers to 
permit individual analysis; it comprises responses from advertising 
agencies, the automobile manufacturing industry, the comic magazine 
publishers, the direct mail advertising industry, and the motion pic- 
ture production industry. 

It will be noted that nearly 2,600 questionnaires were dispatched 
and that a total of 900 or 35 percent were returned. Of these returns, 
35 were not usable for various reasons. Also 134 responses stated 
that the respondent does not make commercial use of copyrighted 
materials and therefore the questionnaire was not completed. This 
left a total of 731 to be compiled. 

The number of questionnaires dispatched to each industry is dis- 
cussed in detail in the following section. The number dispatched to 
each association in an industry was largely dependent upon the lists 
submitted by the trade associations. In some cases sample lists were 
made available and in others, lists of the total membership were 
submitted. 

It will also be noted that the returns from the various industries 
range from a low of 19 percent in the printing industry to a high of 
70 percent in the book publishing industry. In the music industry 
(music-publishers and record producers being covered) the relatively 
low percentage of return results largely from the small response from 
music publishers. 

The other item of significance is the number of respondents report- 
ing no commercial use of copyrighted materials; for the entire group 
134 or 15 percent of the 900 returns made this report. However, this 
should not be surprising. ‘Thus, in the greeting card industry nearly 
half of the returns, in the periodical publishing industry one-third of 
the returns, and in the National Association of Manufacturers over 
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30 percent of the returns reported no commercial use of copyrighted 
materials. In the greeting card industry and among periodical pub- 
lishers the nature of the industry explains this finding; in both cases 
there is actually a large portion of the industry which does not gen- 
erally purchase or reproduce copyrighted material owned by others, 
but creates its own material. In the NAM, which includes all kinds 
and sizes of industries in which the use of copyright materials is only 
incidental, though often important to their primary business activities, 
it is perhaps surprising that the percentage of firms making no com- 
mercial use of copyrighted material is as small as 30 percent. 


D. GENERAL SUMMARY 


1. Of nearly 2,600 firms questioned in industries presumed to be 
commercial users of copyrighted material, about one in seven of the 
respondents reported that they do not make commercial use of copy- 
anes materials. These nonusers were excluded in tabulating the 
results. 

2. The most frequent category of commercial use of copyrighted 
material is printed reproduction, followed by public performance by 
broadcasting (radio and television), and by acoustial recording (disks 
and tape). However, in six of nine industrial groupings of users, 
printed reproduction is the most important category. The greatest 
dispersion of categories of use is in the miscellaneous industry group 
and in the broadcasting industry. 

3. Six out of ten users of copyrighted materials report that they 
refer to copyright notices as part of their day-to-day operations. 
Only in the broadcasting industry do less than half of the respondents 
report such reference. 

4. In referring to copyright notices, commercial users want pri- 
marily to determine the existence of copyright and identify the copy- 
right proprietor; only secondarily do they look for the date. 

5. Among those respondents who do not refer to copyright notices 
on a day-to-day basis, the broadcasting industry (TV and radio 
broadcasters) and the newspaper publishing industry report little 
interest in the copyright notice because they are protected by contracts 
with the suppliers of the copyrighted materials which they use com- 
mercially. However, broadcasting networks, as ‘‘suppliers’” of such 
materials, uniformly refer to copyright notices on a day-to-day basis 
eon Oe Be ps consider the retention of copyright notice to be 

esirable. * 


6. Ina typical week, most industrial groups of copyright users tend 


to use a relatively small number of copyrighted items—less than 25; 
only in the broadcasting industry is there a tendency to use large 
numbers of such items (over 200). 

7. Considering all commercial users of copyrighted materials, 
there is a tendency toward one of two extremes—either to examine all 
materials for copyright notice or to examine few, if any, of such mate- 
rials. However, the tendency toward total examination of such 
materials for copyright notice is strong in all industrial groups except 
the broadcasting industry and the newspaper publishing industry, 
where the opposite tendency exists. 


*Based on returns from three major networks which were received too late for inclusion in the other com- 
pilations shown in this study. 
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8. Considering all commercial users of copyrighted materials, 
about 11 out of 20 report that their operations would be made more 
difficult if there were no copyright notice requirement. However, in 
two industrial groups—broadcasting and newspaper publishing—less 
than half of the users think their operations would be made more 
difficult; in the other industrial groups, from two-thirds to three- 
quarters believe the absence of a copyright notice would make their 
operations more difficult. 

9. However, if there were no copyright notice requirement, about 
half of the commercial users of copyrighted materials say that they 
would continue to make varying kinds of searches to obtain clearance; 
about one out of eight users say they would not know how to conduct 
their operations. In the broadcasting and newspaper publishing 
industries there is a strong tendency to report that. they would con- 
tinue to operate as at present, absent a copyright notice requirement. 


E. SUMMARY OF ANSWERS TO EACH QUESTION 


This section summarizes completely the statistics of the study, 
each question being treated separately and the reponses of each indus- 
try group to the question being shown separately. In connection with 
each question, comment and analysis are presented, the overall results 
being shown in the preceding section I-p. 


Question 1. In what ways does respondent make com- 
mercial use of copyrighted material owned by others? 


This question is designed to show the categories of commercial use 


of copyrighted materials in each of the industrial user groups. The 
following table shows the statistical results: 


publishers 
Broadcasters 
Periodical 
publishers 
industry 
Miscellaneous 
industries 


Number of respondents 


Categories of uses: 
(a) Printed reproduction.._.__- 
(6) Public performance: 
Radio 





er 
(c) Recording: 
Acoustical 
Sound motion pictures- 


Othe 
(d) Other 


Average number of categories per 
respondent 1.29 | 2.26 | 1.36 


It will be noted that the number of respondents in the first line of 
the table corresponds to the number of responses compiled as shown 
supra, page 70, in section c. Column I headed ‘“Totals’’ shows that 
731 respondents reported that they made use of copyrighted materials 
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in one or more of the categories shown; on the average each respondent 
made commercial use of copyright materials in more than one but less 
than two categories. Printed reproduction is the most frequent cate- 
gory of use, with public performance by radio and acoustical recording 
each being about half as frequent. 

In each of the industrial groups the incidence and frequency of the 
various uses can be fairly well anticipated; for example, book pub- 
lishers concentrate on printed reproduction with some use of public 
performance and recording, and broadcasters concentrate on radio and 
television performance and acoustical and sound motion picture re- 
cording with little emphasis on printed reproduction. It is interesting 
to note that there is considerable emphasis on radio performance in 
the music publishing and recording industry, thus indicating diversifi- 
cation of the economic interests in this itideatey: Only the printing 
industry is shown as being uninterested in copyright activities other 
than its major interest, that is, printed eines: As might be 
anticipated the heterogeneous membership of NAM is interested in a 
considerable number of types of commercial use of copyrighted ma- 
terials, and the miscellaneous group shows a wider diversification than 
any other group, each respondent on the average making use of 2.83 
categories of uses of copyrighted materials. Broadcasting shows 
nearly as much diversification, and the music publishing and recording 
industry is somewhat above average in this respect. The printin 
industry shows no diversification while the periodical publishers a 
the newspaper publishers are only slightly diversified. 

Outstandingly significant is the wide utilization of copyrighted ma- 
terial by the broadcasting industry, an industry whose existence was 
not contemplated when the Copyright Act of 1909 was enacted. 


Question 2. In connection with copyrighted materials used 
commercially by you— 

(a) Is reference to copyright notices on such materials a 
part of your day-to-day operations? 


The purpose of this question is to indicate the extent to which com- 
mercial users of copyrighted materials refer to copyright notices on a 
day-to-day basis. The following table summarizes, by industries, the 
answers to the question: 
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The table shows that a total of 720 respondents answered, of which 
436 or 61 percent reported day-to-day reference to copyright notices. 
With the exception of the broadcasting industry and the greeting card 
publishers, a majority of respondents in each industrial group reported 
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day-to-day reference to copyright notices. In the broadcasting in- 
dustry 55 percent of the respondents said they do not make such dail 
reference, and among greeting card publishers 50 percent so reported. 
At the other extreme both the book publishers and the music industry 
reported overwhelmingly that they regularly refer to copyright notices. 


(b) In connection with copyrighted materials used com- 
mercially by you, if you refer to such notices on such ma- 
terials as a part of your day-to-day operations, for which of 
the following purposes do you make such references: 

To determine whether a work is copyrighted? 
To find the date of copyright? 

To identify the copyright owner? 

Other purposes? (Specify) 


Part (6) of question 2 is designed to show the purposes for which 
day-to-day reference to copyright notices is made. Since more than 
one purpose could be marked by a single respondent, there is no neces- 
sary correspondence between the number of respondents and the total 
number of purposes given in the answers. The following table sum- 
marizes the answers: 
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Number of respondents... --........ 





Purposes: 
To determine existence of 
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The question was answered by 436 respondents and many of them 
indicated more than one purpose; thus, the total number of responses 
is 785. These respondents report that they want about equally (a) 
to know whether the material is copyrighted, and (b) to identify the 


copyright owners; less than half as frequently they want to refer to 
the date of copyright. This pattern persists in every one of the 
industrial groups, the date of copyright being of third imporiance in 
every case. Among book publishers, in the music industry, and in 
the National Association of Manufacturers, the date of copyright 
assumes more importance than in the other industrial groups. 


(c) In connection with copyrighted materials used com- 
mercially by you, if you do not refer to copyright notices on 
such materials as a part of your day-to-day operations what 
facts regarding the copyright status of such materials do 
you need to know, and how do you determine those facts? 


Part (c) of question 2 is designed to discover how those commercial 
users of Ropyrgnted material who do not make day-to-day references 
to copyright notices (39 percent of all users responding: cf. supra, 



















erwwnwvwvwT wwe!” 


COPYRIGHT LAW REVISION 75 


question 2(a), pp. 73-74) determine the copyright status of such 
materials which they do use commercially. 

Because of the nature of this question, the answers do not lend 
themselves to mathematical compilation; for this very reason, they 
are in some ways more revealing than simple numerical answers. 
Therefore, reference should be made to the following chapter con- 
cerning individual industrial groups, in connection with this question. 

However, one generalization is clearly indicated by the answers. 
In several areas, particularly broadcasting and newspaper publishing, 
the users of copyrighted materials owned by others do not make 
regular references to copyright notices and do not become intimately 
involved in copyright problems because they are protected in one 
way or another in their commercial uses of such materials by con- 
tractual arrangements with the suppliers of the materials. 

In book publishing, because the publisher usually obtains copyright 
in his own name, he considers that he is not “using’”’ the author’s 
work. Consequently, his use of copyrighted materials is limited to 
the incorporation of such materials owned by others in the manu- 
scripts of authors published by him. Although the publisher may, 
in editing, act for the author in obtaining permission to use such 
material, in some instances this responsibility is thrown upon the 
author. Also, although the authors guild has no standard author- 

ublisher contract, the contract which is understood to be more or 
ess standard between authors and trade-book publishers contains a 
warrantee by the author which protects the publi her against payment 
of infringement claims. However, 77 percent of book publisher 
respondents say that their operations would be more difficult, absent 
copyright notice (ef. infra, question 4, p. 78). 

In the broadcasting industry, 74 percent of the responding broad- 
casters who do not refer to copyright notices as a day-to-day operation 
reported that they rely on performing rights organizations or other 
forms of preclearance to protect them from the unauthorized use of 
copyrighted material. Also, from comments of various types it is 
clear that some respondents who carry on a day-to-day copyright 
clearance operation consider this operation to relate primarily to 
various preclearance organizations (e.g. ASCAP or BMI) rather than 
to actual copyright notice. In this industry 44 percent of the respond- 
ents reported that their operations would be made more difficult by 
the absence of a copyright notice (ef. infra, question 4, p. 78). 

In the publication of periodicals, it was impossible to classify the 
answers to this question. However, there seems to be fairly uniform 
understanding of the requirements for the use of copyrighted materials. 
In addition, there is a significant number of magazines which use no 
copyrighted materials owned by others: about a third of the total 
number of responses. When this latter group is considered in the 
compilation, about 40 percent of the respondents reported that their 
operations would be odveanie affected by the absence of a copyright 
notice requirement (ef. infra, question 4, p. 78). 

In the music industry, both music publishers and record producers 
report overwhelmingly that they carry on a day-to-day copyright 
notice examination, and therefore this question 2(¢) was not aie 
applicable to them. Also, in these groups, 75 percent of the casiaiiest- 
ents reported that they would be adversely affected by the absence of 
a copyright notice requirement (ef. infra, question 4, p. 78). 
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In the newspaper industry, the replies to this question show quite 
clearly that the publishers’ contracts with syndicates eliminate most 
of their copyright problems; on this type of material they are not 
concerned about copyright clearance. Only in connection with a 
very small portion of the material they publish do they need permis- 
sion from copyright owners or previous publishers. About 35 percent 
of the respondents in this industry reported that they would be ad- 
versely affected by the absence of a copyright notice requirement 
(cf. infra, question 4, p. 78). 


Question 3. (a) Estimate the number of copyrighted items 
we commercially by you in the course of any typical 
week. 


The purpose of this question is to discover the frequency with which 
commercial users of copyrighted materials use these materials; it 
contrasts with question 1 which asks the categories in which com- 
mercial use is made of copyrighted materials. The following table 
shows a frequency distribution of responses from a total of 592 
respondents who answered the question: 
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The class interval which has been shown for the frequency table is 
25 cases in the range from 1 to 100 cases; also the cases between 101 
and 200 are tabulated and those over 200. The last line of the table 
shows the maximum item in each column. In addition, nine respond- 
ents reported that they use no copyrighted materials ‘in the course 
of any Sree week” even though they reported the utilization of such 


materials in categories under question 1. As the compilation pro- 
gressed it also became clear that class between 0 and 1, labeled 
“less than 1”’ would be desirable. 

Among those in the “less than 1 class” 80 percent are among 
members of the NAM, which should not be unexpected. In addition 
five firms among the miscellaneous industries and three among the 
book publishers reported less than one commercial use in the course 
of any typical week. 

As to the remainder of the frequency distribution it assumes the 
form of an inverse normal curve, with the concentrations at the lower 
end and the upper end of the distribution, the major concentration 
being toward the lower end. The nature of the figures would make 
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any calculation of an average without significance but the median 
of this distribution—i.e., the 296th case—lies in the class of 1 to 25 
uses per typical week. This concentration at the lower end of the scale 
persists in each of the industrial groups with the exception of the 
broadcasting industry in which the concentration is heavily at the 
upper end of the scale, more than two-thirds of the respondents 
reporting over 200 uses per typical week. Only in the newspaper 
publishing industry (in addition to the broadcasting industry) is there 
any deviation from the firm pattern of heavy concentration at the 
lower end of the scale; in the newspaper industry only about 40 
percent of the respondents reported less than 25 uses in any typical 
week, compared with nearly 50 percent for the entire group of in- 
dustries. Also in the newspaper publishing industry a considerable 
concentration of use is noted above 75 uses per week. 


(6) In connection with what gas of these (copy- 
righted items used commercially by you) do you examine 
a copyright notice? 


This question is designed to discover the extent to which com- 
mercial users of copyrighted materials examine copyright notices 
on the materials they use. The class intervals which have baal shown 
for the frequency distribution in the following table each cover 20 
percentage points, in addition to a class including those who report 
that they examine for copyright notice none of the copyrighted 
material which they use. 

The following table summarizes the answers, broken down into 
industrial groups: 


publishers 


g 
3 
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Number of respondents_--.........- 21 


Percentage examined: 
CB cd dsvdeguluct ddvdiatedine tase 2 6 
BOs cern cepicttn wtdnpiecutn sgas 5 1 
8 PRE i MC 0 0 
RPS. .24.., c6esie iis 8 0 
RUD OD AE ntind en nanaindpliehhtnnen l 0 
SE OO BOR bi acbde bh sen ctit cds 6 14 





It will be noted that 550 respondents answered this question and 
that 171 of them or 31 percent report that they examine none of the 
copyright material for copyright notice. Thus, in column I the 
heavy concentrations are again at the lower and the upper ends of 
the distribution; in other words most commercial users of copyright 
material tend to examine either none of such material for copyright 
notice or nearly all of it. In fact only 10 percent of the cases examined 
becapeen 21 percent and 80 percent of the copyright material which 
they use. 

This pattern persists in every one of the industrial groups individ- 
ually, with variations, In the book publishing industry, the music 
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industry, the NAM and other miscellaneous industries, the stronger 
tendency is toward examination of all copyright material for a copy- 
right notice. Alternatively in the presdeaptitig industry and the 
newspaper publishing industry the tendency is in the opposite 


direction. 


Question 4. (a) If, as in many countries, copyrighted 
materials were to bear no copyright notice, would your 
commercial utilization of copyrighted materials be un- 
affected, less difficult, or more difficult? 


This question is designed to obtain the judgment of commercial 
users of copyrighted material as to how their operations would be 
affected in the event there were no copyright notice requirement. 
The following table summarizes the answers, the upper part of the 
table being in absolute figures, and the lower part in percentages of 
the total number of answers in each column: 


hers 


card 
ishers 
publishers 


industry 


publishers 
Broadcasters 
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industry 


publi: 
Periodical 
Newspai 

publis 
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industries 


ABSOLUTE FIGURES 


It will be noted that a total of 692 respondents answered this 
question. The lower part of the table converts the absolute figures 
from the questionnaire returns into percentages of the total for each 
column. In the total column it shows that 56 percent of the re- 
spondents judge that their operations would be made more difficult 
in the event there were no copyright notice requirement, 38 percent 


would be unaffected by such a change and 6 percent would find their 
operations to be less difficult. Also in each of the individual indus- 
trial groups the bulk of the judgments are either that the operations 


would be more difficult, or unaffected, only a relatively few respondents 
indicating that their operations would be less difficult. Among the 
individual industrial groups, the printing industry, book publishing, 
the music publishing and recording industry, and the National Asso- 
ciation of Manufacturers, by a majority of about 3 to 1 expressed the 
opinion that their operations would more difficult without the 
copyright notice. The miscellaneous industries, the greeting card 
industry, and the periodical publishers, by a majority of about 2 to 1, 
expressed the same opinion. On the other hand, less than half of 
the broadcasters and only about one-third of the newspaper pub- 
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lishers report that their operations would be made more difficult by 
the absence of a copyright notice. 


(b) If, as in many countries, copyrighted materials were to 
bear no copyright notice, how would you determine the 
copyright status of copyrighted materials you might wish to 
use commercially? 


As with question 2(c) the responses to question 4(6) do not lend 
themselves to compilation. Also similar to question 2(¢), the re- 
sponses reveal aspects of the commercial utilization of copyrighted 
materials which cannot be shown by figure facts alone. It is not 
possible to summate significantly the answers to this question, but 
certain significant results are apparent from an overall look at the 
responses. 

First, about half of the responsive answers said that, in the absence 
of a copyright notice requirement, efforts would be made to obtain 
copyright clearance from some source, even though there might be 
difficulties of varying degrees. Second, about one-eighth of the 
responsive answers said that the respondent did not know how he 
would proceed in the absence of a copyright notice requirement. 
Third, in two industries—broadcasting and newspaper publishing—an 
outstanding proportion of the responsive answers said that in the 
absence of a copyright notice requirement they would continue to 
operate just as they do now; this is supported by the answers to 
question 4(a), in which these same two init otsies stand out as being 
‘“‘unaffected” by the possible change to a ‘“‘no-notice’”’ system. 

Comments on the answers in each of several industries follow. 

Among book publishers, 40 of 58 usable responses answered this 
question. Thirty-two or 80 percent of those who answered said they 
would use some method of clearance for copyrighted materials in the 
absence of a notice requirement. One said he would not know how to 
proceed, and the others indicated that they thought it would be very 
difficult to operate without a copyright notice requirement. 

In the broadcasting industry, more than 7 of 10 of the respondents to 
this question either recognize that they would continue to operate as 
at present, absent a copyright notice requirement, or that they would 
obtain clearance from the copyright holders for material which they 
wish to broadcast. However, nearly 6 out of 10 of the respondents 
recognize clearly that they now operate almost entirely without 
reference to copyright notice, by far the largest part of the materia! 
which they broadcast being precleared by contracts with performing 
rights organizations or commercial suppliers of copyrighted materials. 
In general the radio segment of the industry seems to be less cognizant 
of its position vis-a-vis clearance of copyright material than the tele- 
vision section. 

In the periodical sone industry, of 88 usable responses, 58 
answered question 4(b) and they gave 73 responses to this question. 
Ten or 17 percent of the respondents reported that they would not 
know how to operate in the absence of a copyright notice requirement. 
However, the other 48 respondents mentioned that they would obtain 
copyright clearance from the publisher (or publication), author, 
copyright owner, or would “request information.” In general it may 
be said that magazine publishers think first of referring to another 
publisher or publication for copyright clearance, and second to the 
author or copyright owner. 
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In the music industry, of the 42 usable responses, 24 included an 
answer to this question. The respondents mention numerous sources 
from which they would obtain copyright clearance, absent a copy- 
right notice requirement, such as research, correspondence, com- 
mercial search channels, ASCAP, BMI, and the “courtesy facilities’’ 
of larger firms. In general, the responses from record producers 
indicated a clearer idea of the methods of obtaining copyright 
clearance than those from the music publishers. 

In the newspaper publishing industry, of the 146 usable responses, 
71 included an answer to this question and nearly three-fourths of 
them report that they would continue to seek and obtain copyright 
clearances even though there were no copyright notice requirement. 
This applies of course only to the very small proportion of the ma- 
terial printed in newspapers for which copyright clearance is required ; 
by far the largest part of the materials published in newspapers is 
written by employees for hire, or furnished by syndicates whose 
contracts for the commercial use of the material cover all copyright 
clearances. Conversely, 11 respondents, or 15 percent, said it would 
be impossible to operate without a copyright notice requirement. 

In the printing industry, 36 of the 63 usable responses included an 
answer to this question. Of the 36, nine or 25 percent said they 
would not know how to operate absent a copyright notice requirement. 
Sixteen or 44 percent would use various types of search to obtain 
copyright clearance, and 5 would leave the responsibility to the 
client. 

The National Association of Manufacturers—Of the 63 usable 
responses from members of the National Association of Manufacturers 
45 answered this question, 5 answers being unresponsive. Of the 40 
responsive answers 37 indicated a recognition that search would 
have to be made to find the copyright owner and get permission to 
use his material. Two of the forty reported that they would not 
know what to do in the absence of a copyright notice requirement. 

Comments with respect to the greeting card industry and the 
miscellaneous industries are given infra in section II. 


Il. Summarizes or Responses From Eacu INpustry 
A. BOOK PUBLISHERS 


For purposes of this study, assistance was sought from two trade 
associations in this copyright user group—the American Book Pub- 
lishers Council and the erican Textbook Publishers Institute. 
The ABPC submitted a sample list of 15 firms of varying sizes and 
geographical locations, and the ATPI submitted a membership list 
totaling 74; questionnaires were sent to the complete lists from both 
associations. Thus 89 questionnaires were dispatched to this group. 

Book publishers are tending to use copyrighted materials in activities 
other than printed reproduction: radio, TV, and various kinds of 
recording. Generally, they consider that they are creators and owners 
of copyrighted materials, rather than commercial users of such mate- 
rials. In many cases, such as reference and subscription books, the 
publisher is frequently the creator, either as an employer for hire or as 
a compiler; in other cases, the publisher is the contractual partner of 
the creator on a royalty basis. As creator, the publisher carries the 


















COPYRIGHT LAW REVISION 81 


burden of obtaining permission to use copyrighted materials; as con- 
tractual partner, he frequently throws this burden on the author. 
Most book publishers (86 percent) carry on day-to-day examination 
of copyright notices; a few examine such notices on a less continuin 
basis. This activity is aimed about equally at determining (a 
whether a work is copyrighted, (b) the date of copyright claim, (c) the 
identity of the copyright owner. Although ron publishers use 
relatively small numbers of copyrighted items, they generally examine 
all such material for copyright notice. Most book publishers (80 
percent) believe that their operations would be made more difficult if 
there were no copyright notice requirement. because the notice gives 
them a starting point in their copyright searches. However, some 
believe that their operations would be unaffected or less difficult, 
because they now act vis-a-vis copyrightable material as though there 
were no notice requirement; these publishers recognize that public 
education would be needed for a ‘‘no notice’? system to operate 
properly. 
B. BROADCASTING 


For purposes of this study, the radio and television broadcasters 
are represented by a sample list of broadcasters obtained from the 
National Association of Broadcasters. This list contains 569 names 
and is understood to be designed to represent all sizes and types of 
broadcasters; the NAB regards it as representative of the entire 
industry. Questionnaires were sent to all 569 names on the list. 

Of 569 questionnaires sent to broadcasters, 232 or 41 percent were 
returned, 228 being usable for compilation. This latter figure com- 
prised 162 radio stations, 31 TV stations, and 35 radio-TV stations. 

Broadcasters are heavy commercial users of copyrighted material 
not only in broadcasting; they also use it in several types of recording 
and in printed reproduction. Less than half (45 percent) of the 
broadcasters examine copyright notices as a part of their day-to-day 
operations; of those who do so, major interest is in the determination 
o copyright existence and the identity of the copyright owner. 
Broadcasters who do not regularly refer to copyright notices report 
primary reliance on performing rights’ organizations or other methods 
of preclearance. The industry as a whole is highly organized around 
the precleerance concept: for music performing rights, ASCAP 
BMI, and SESAC licenses are purchased; for ‘‘packaged’’ shows and 
films, contractual clearances are standard. 

The reported number of copyrighted items used commercially in a 
typical week varies from zero to over 2,500, the central tendencies 
being toward the lower end of the scale: 25 percent of the users used 
less than 101 items, and 48 percent of the users used less than 501 items. 
Also, broadcasters tend to examine either all items or no items for copy~ 
right notices: 40 percent examined none and 24 percent examined all 
or nearly all of the items. Absent copyright notice, 56 percent of all 
responding broadcasters believe their operations would be unaffected 
or less difficult. 

Sixty-eight percent of the broadcasters who regasly examine 
co yright notices reported that their operations would be more 
difficult in the absence of copyright notice, and 28 percent said their 
operations would be unaffected or less difficult. Seventy-five percent 
of the broadcasters who do not regularly examine copyright notices 
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said their operations would be unaffected or less difficult, absent 
a ht notice; 20 percent said their operations would be more 
difficult. 


Addendum: Radio and television networks 


Subsequent to the general distribution of questionnaires, it was 
decided to circulate networks. A list of three television networks 
and eight radio networks was chosen from the “ Broadcasting-Tele- 
casting Yearbook.’”’ Replies were received from three combined 
radio-television networks and one radio network. The latter re- 
ported no use of copyrighted materials owned by others, describing its 
activities as “‘buying and selling advertising time on radio stations.”’ 

As networks, and excluding their activities as owners and operators 
of radio and television broadcasting stations, the networks are not 
broadcasters. Their functions as networks are to create a program 
service for advertisers and affiliated broadcasting stations, i.e., to 
purchase and/or create and/or produce programs; to act as agent for 
the sale of part of their affiliates’ broadcast time; and to arrange for 
electronic interconnection to deliver their network program service 
to affiliated broadcast stations.* In their function as creators of a 
program service they use copyrighted materials owned by others. 

1 three of the combined radio-television networks report such 
utilization in the form of broadcasting and acoustical and visual 
recording; one of them reports such use in the form of printed repro- 
duction. All three of them refer to copyright notices as a part of 
their day-to-day operations for purposes of copyright determination, 
to find the date of copyright, and to identify the copyright owner. 
They report the use of from 2,800 to 3,500 copyrighted items in a 
typical week, and the examination of between 5 percent and 25 per- 
cent of such items for copyright notice. All three of the networks 
consider that their operations would be made more difficult by the 
absence of a copyright notice requirement. Also, assuming the 
absence of a copyright notice requirement, two of the three report 
that they would use numerous available sources to discover the copy- 
ee status of copyrighted materials; the third reports that its methods 
of operation would depend upon the “‘law in effect after the abandon- 
ment of the present system.” 


C. GREETING CARD INDUSTRY 


Greeting card publishers of the United States, for purposes of this 
study, are represented by a sampling of two lists of such publishers 
compiled and released by the Greeting Card Association. These lists 
contain 259 entries, and questionnaires were sent to 131 of these firms, 
chosen at random. 

Nearly half (20) of the total number of respondents (43) reported 
no commercial use of copyrighted material owned by others; in addi- 
tion, the number of copyrighted items used by the 11 respondents 
who reported on their use of copyrighted materials is very small, with 
a strong statistical tendency toward zero. Also, the industry seems 
to give only a limited amount of attention to copyright notices on 
material which they do use. However, about two-thirds of those who 


*See 85th Congress, 2d Session, House Report No. 1297, Network Broadcasting (Barrow Report), January 
27, 1958, pp. 37, 38, 40-44. 
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use copyrighted material consider that the absence of copyright notice 
would make their operations more difficult. 

Because of the small number of usable returns, any firm conclusion 
would be suspect. However, it seems that the industry has very little 
to do with commercial utilization of copyrighted material owned by 
others and only a limited amount of interest in the notice provisions 
from this viewpoint. 


D. PERIODICAL PUBLISHERS 


For purposes of this study, the periodical publishing industry is 
represented by the membership of the Associated Business Publica- 
tions, Inc. (ABP), Agricultural Publishers Association (APA), Na- 
tional Business Publications, Inc. (NBP), and the Magazine Pub- 
lishers Association (MPA). At the request of the National Business 
Publications, Inc., the mailing to its members was enclosed, by the 
association, with other material which it was sending; mailings to 
members of the other three associations were sent directly by the 
Copyright Office. 

A relatively large return of questionnaires (43 percent) was expe- 
rienced from this group. However, one-third of the returns reported 
no commercial use of copyrighted material owned by others. The 
group’s commercial utilization of copyrighted materials is almost ex- 
clusively in printed reproduction. ore than half refer to copyright 
notices as a day-to-day operation, primarily for the purposes of deter- 
mining the existence of copyright and to identify the copyright owner. 
Even those who do not regularly refer to copyright notices are careful 
to obtain appropriate permission before using printed material, even 
though it may carry no copyright notice. 

Most of those who report the commercial use of copyrighted ma- 
terials use less than 26 such items per week, and two-thirds of them 
tend to examine every such item for a copyright notice. There is 
some direct association between the regular examination of copyright 
notices and the extent of such examination, that is, those who exam- 
ine copyright notices regularly also tend to examine all material for 
notices; but there is no association between the lack of regular exami- 
nation and a small number of such examinations. 

About 63 percent of the responding publishers believe that absence 
of copyright notice would make their operations more difficult. _How- 
ever, if those who say they do not use commercially copyrighted 
material owned by others are considered, this percentage is reduced 
to 40 percent. Absent copyright notice, in order to obtain permis- 
sion to reprint, magazine publishers would refer to the original pub- 
lisher, the author or the “copyright owner” in that order; 14 percent 
say they would not know where to refer for such permission. 


E. MUSIC PUBLISHING AND RECORDING INDUSTRY 


The music industry, for purposes of this study, is represented by 
lists obtained from the Music Publishers Association (MPA), Music 
Publishers Protective Association (MPPA), the Recording Industry 
Association of America (RIAA), and the list of music publishers who 
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have executed the Songwriters Protective Association* Basic Agree- 
ment. 

Of the 242 questionnaires dispatched, returns from 22 music pub- 
lishers and 20 record producers were utilized. Ten of the music 
oe reported no commercial use of pes Og material owned 

y others; nearly half of the remaining publishers use copyrighted 
materials commercially in broadcasting, and one-quarter of them use 
such material for acoustical or visual recording. Two of twenty 
record producers make commercial use of copyrighted materials in 
ways other than acoustical recording. 

the music pepe and 85 percent of the record producers 
prefer to copyright notice as a part of their regular operations; all 
seek to identify: the copyright owner, most seek to determine whether 
the work is cop ighted. and nearly 60 percent seek to find the date 
of copyright, OF: 36 firms reporting, two-thirds use less than 26 copy- 
righted items in a typical week; 32 of the same 36 firms report that 
they examine these items for a copyright notice, 16 of the 32 report- 
ing that they examine more than 80 percent. Most music publisher 
respondents (19 of 22) reported that their operations would be made 
more difficult if there were no copyright notice; 11 of 18 record pro- 
ducers agreed, but 5 of the record producers said they would be 
unaffected, and two said their operations would be less difficult. 

The questionnaire, designed of necessity to apply to a number of 
economic groups, fits the music industry only partially. Apparently 
music publishers, by reason of their pattern of contractual relation- 
ships with composers, tend to consider that they do not exploit copy- 
righted musical material owned by others. e usual contract be- 
tween composer and publisher transfers all rights in the composer’s 
musical composition to the publisher, including the right to claim 
copyright in the publisher’s name, and obligates the publisher to 
make stipulated royalty payments to the composer from certain gross 
revenues arising from exploitation of the composition. 

This industry practice may explain the relatively meager return of 
questionnaires from the music publisher groups—only abort 18 per- 
cent, compared to over 43 percent from a smaller group of phono- 
graph record manufacturers, and an overall return of 35 percent from 
all groups addressed. 

owever, based on the rather small sample, the impression is con- 
veyed that music publishers and record producers are considerably 
involved in radio, TV, and motion-picture production; that they gen- 
erally look for and utilize the copyright notice and that their opera- 
tions would be more difficult if the notice requirement were abolished. 


F. NEWSPAPER PUBLISHING INDUSTRY 


For purposes of this study, newspaper publishers are represented 
by a sampling of the membership lists of the American Newspaper 
Publishers Association (ANPA) and the Pennsylvania Newspaper 
Publishers Association (PNPA). The membership list of the ANPA 
contains approximately 670 names, and a questionnaire was sent to a 
list of 321 names, chosen at random. The PNPA has approximately 
420 members, and a questionnaire was sent to a sample list of 206 


*The name of the Songwriters Protective Association has recently been changed to American Guild of 
Authors and Composers. 
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taken from the ‘‘Rate Guide,” in the January 1958 edition of the 
PNPA Bulletin. 

Inspection of the returns indicated that the ANPA membership 
responses include several which cover both the journalistic and the 
radio-TV activities of a newspaper. The number of responses from 
newspapers with radio-TV operations is so small (a total of 9) that 

uestion may be raised about its statistical significance; therefore 
this limited group is not shown separately in this summary. 

The questionnaire responses received from the newspaper publish- 
ing industry show that this industry, while largely dependent upon 
copyrighted material, has little interest in copyright notice as such. 
This stems from the fact that much of the material published by news- 
papers is received from various types of syndicates which copyright 
the material they sell and permit. its utilization by purchasers under 
the contract of purchase. All such material whether it be features, 
columns, comics, or advertisements, usually carries a copyright notice. 
Materials gathered by a newspaper’s own staff are copyrighted rela- 
tively infrequently. In only a few cases in which a newspaper wants 
to reprint an item does it really look for a copyright notice. A 
number of newspapers also own or control broadcasting stations and 
to the extent that this dual activity exists they show a tendency to take 
on the attitudes of broadcasters. (Cf. supra, Sec. I-s.) 

Nearly two-thirds of all respondents refer to copyright notices on a 
day-to-day basis; however, in the PNPA only half of the respondents 
make such references. In general the respondents are chiefly in- 
terested in identifying a copyright owner or in determining whether a 
work is copyrighted when they refer to copyright notices; the date of 
copyright is of very minor importance. The reported number of copy- 
righted items used commercially by respondents in the course of any 
typical week tends strongly toward a relatively small figure; more than 
56 percent report less than 51 such uses per week, and more than three- 
quarters report less than 101 such uses per week. Of the relatively 
small reported number of copyrighted items which are commercially 
used, nearly two-thirds of the users examine less than 20 percent for a 
copyright notice; less than one-third examine more than 80 percent of 
such items for copyright notice. Of all respondents about 65 percent 
report that their operations would be unaffected or less difficult in the 
absence of a copyright notice; the remaining 35 percent report that 
their operations would be more difficult. In the absence of the copy- 
right notice 71 percent of the respondents would depend upon a epnde 
cate contract or a copyright search to protect themselves; 14 percent 
said that it would be impossible to determine the copyright nature of 
materials in the absence of the copyright notice. Of the respondents 
who examine copyright notices on a day-to-day basis, more than half 
say they would not be adversely affected by the absence of copyright 
notice. On the other hand, of the respondents who do not examine 
copyright notices on a day-to-day basis nearly three-quarters report 
that their operations would not be adversely affected by the absence 
of copyright notice. 

G. PRINTING INDUSTRY 


For purest of this study, the commercial printing industry is 
represented by a sample list of 425 members of the Printing Indust 
of America, Inc., a national trade association for the industry. This 
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sample was chosen by the officials of the trade association, and the 
questionnaires were prepared for dispatch in the association office. 
Replies were received from 79 of the 424 questionnaires dispatched ; 
this is a gross return of 19 percent. Relatively, the return from the 
rinting industry was the smallest received from any group addressed. 
The only use reported of copyrighted materials owned by others was 
in the form of printed reproduction. About two-thirds of the usable 
responses reported regular reference to copyright notice, primarily to 
determine whether or not materials are copyrighted. The industry 
tends to use a very small number of copyrighted items, and half of 
the usable responses report examination of all such materials for 
copyright notices; nearly a third report they never refer to copyright 
notice. About 4 out of 5 printers consider that their operations would 
be more difficult, absent copyright notices. 


H. NATIONAL ASSOCIATION OF MANUFACTURERS 


In order to obtain a cross-section view of American industry as a 
whole in relation to the commercial utilization of copyrighted material 
and the importance of the copyright notice, in addition to the atti- 
tudes of specific groups, an appropriate selection of the membership 
of the National Association of Manufacturers has been included 
within the scope of the survey. This association includes businesses 
of all types and sizes, in all areas of the country. 

A questionnaire was sent to each member of the patent committee 
of the National Association of Manufacturers. Members of this com- 
mittee have at least a general knowledge of copyright problems and 


practices, and many of them are leading Te in the patent field. 
? 


A total of 182 questionnaires were dispatched, 98 of them, or 51 
percent, being returned. In 30 of the 93 returns, respondents reported 
that they use copyrighted material in the commercial sense either not 
at all or so infrequently as to be insignificant; i.e., nearly one-third of 
the respondents selaabee that their commercial utilization of copy- 
righted material is so small as to justify no treatment in a survey of 
the use of copyrighted material. 

eneral, it may be said that the responses from the members of 
the NAM reveal a group of varied industries which directly utilizes 
copyrighted materials owned by others only to a small degree but in 
a relatively large number of different ways. Most of them consider 
examination of copyright notices a part of their regular work. They 
tend to examine copyright notices carefully in the small number of 
cases in which they make commercial use of copyrighted material; 
and they tend to consider that the absence of a copyright notice would 
mare eir commercial utilization of copyrighted materials more 

cult, 


I, MISCELLANEOUS INDUSTRIES 


Questionnaires were sent to members of six additional groups: The 
American Association of Advertising Agencies (AAAA), the Automo- 
bile Manufacturers Association (AMA), the Comic Magazine Associa- 
tion of America (CMA), the Direct Mail Advertising Association 
(DMAA), the Mail Advertising Service Association (MASA), and the 
Motion Picture Association of America (MPAA). The number of 
returns received from each of these groups, was, for various reasons, 
so small as to be not statistically significant. Therefore, despite the 
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lack of homogeneity, the returns (a total of 36) were considered as a 
group. 

In three cases (AMA, CMA, and MPAA) the total membership of 
the association for copyright purposes is small, and although question- 
naires were sent to all the suggested members, the returns were small. 
In the three other cases (AAAA, DMAA, and MASA) the association 
submitted a small sample list, and the numbers of returns were limited. 

The results from this group should be considered in the light of its 
constitution. To an unknown degree, it is similar to the NAM in its 
heterogeneity. 

The following table shows the number of questionnaires dispatched 
to each association and the disposition of them: 


Br. «S88 


The percentage of returns is relatively large, but the absolute num- 
ber in each association is small, so the percentage figures lose sig- 
nificance. However, considering the group as a whole, the number 
reporting no commercial use of aoe 


ted materials is small. Rela- 
tive to other groups, the compiled proportion of total questionnaires 
dispatched is very adequate. 

This heterogeneous group, on the basis of a relatively large per- 
centage return, shows a large number of a wide variety of types of 
commercial uses of copyrighted material. About 59 percent of the 
respondents consider copyright notice examination to be a part of 
their day-to-day operations; this examination concentrates about 
equally on determination of whether or not the item is copyrighted 
and identification of the copyright owner; date of copyright is of 
secondary interest. The respondents tend to utilize only a small 
number of copyrighted items, and two-thirds of the respondents 
examine every item for copyright notice; the remainder examine few 
or none of the items. About two-thirds of the group consider that 
their operations would be more difficult in the absence of a copyright 
notice. 








APPENDIX 


OrricE OF THE REGISTER OF CoPYRIGHTs, 
Coprricut OFFrice, 
THe Liprary or Cone 
Washington, D.C. 

GENTLEMEN: The Copyright Office of the Library of Congress is engaged in 
a comprehensive review of the copyright law looking to a general revision of 
the present law. One of the problems under study is whether the current re- 

uirement that copyright notice appear on published copies of copyrighted works 
should be retained, modified, or abolished. 

As a part of the study of this problem, the attached questionnaire is being 
sent, on a sample basis, to a number of business organizations representative of 
various groups of commercial users of copyrighted materials. Even though you 
or your firm may operate also as or for a creator of copyrighted materials, please 
respond to the questions only as a commercial user of copyrighted materials, for 
the use of which you must consider the necessity of obtaining permission from 
some other person. 

Your cooperation in completing the questionnaire and returning it in the 
enclosed postage-free envelope will be greatly appreciated. 

Sincerely yours, 
W. M. BuiaispE.1, Economist. 





COPYRIGHT OFFICE 
LIBRARY OF CONGRESS 
QUESTIONNAIRE Re Copyricut Notice 
Instructions 


General. This questionnaire is to be answered only in connection with com- 
mercial uses which you make of copyrighted material created by others; even 
though you may also create copyrightable material, answers should be given only 
in connection with your user activities. If there is not sufficient space on the 
questionnaire form for complete answers to any of the questions, answers should 
be written on additional sheets “p ended to the form. (Appended sheets should 
be used in answering questions ee) and 4(b). No part of the answers to this 
—— will be used so as to reveal the identity of any individual corre- 
spondent. ; 

Question No. 1. If you use copyrighted material in more than one category 
check each category of use. Note that, in the third item in parts (6) and (c), an 
in part (d), the type of “other” utilization should be specified in addition to a 
checkmark. 

Question No. 2. Note that the fourth item in part (b) provides for specification 
of ‘‘other” — in addition to a checkmark. 

— o. 8. Your best estimates only are requested in connection with this 
question. 

Question No. 4. Under the present U.S. law, in order to secure copyright, the 
published copies of a work must ordinarily bear a copyright notice consisting of 
the word eee or the abbreviation “‘Copr.”’ or the symbol ©, accompanied 
by the name of the copyright owner and the year of publication (or prior registra- 
tion) from which the copyright term (28 years, or 56 years if renewed) is com- 
puted. A work published without the notice is ordinarily in the public domain. 
A copyright system without a notice requirement is exemplified by the laws of 
many foreign countries under which all copyrightable works are given copyright 
protection; the author named in the work is presumed to be the cop t owner 
and the term is a period of years computed from his death; or if the author is not 
named, the publisher is ee to be the copyright owner and the term is a 
period of years after publication. 
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Category: 
COPYRIGHT OFFICE 


LIBRARY OF CONGRESS 
QUESTIONNAIRE. RE Copyricut Notice 


. Indicate by a checkmark the way(s) in which your firm makes commercial 
use of copyrighted material owned by others. 

(a) Printed reproduction 

(b) Public performance 

Radio broadcasting 
Television broadcasting 
Other: (Specify) 
(c) Recording 
Acoustical (tape and/or disks) 
. Visual and acoustical combined... (Sound motion prokure) 
Other: (Specify) 
Other: (Specify) 
. In connection with copyrighted materials used commercially by you. 

(a) Is reference to copyright notices on such materials.a.part of your day-to- 
day operations? Y Nes as win 

(b) If “Yes, ” for which of the following purposes: 

To determine whether a work is copyrighted? 
To find the date of copyright? 

To identify the copyright owner? 

Other: (Specify) 

(ce) If “No,” what facts regarding the copyright status of such materials do 
you need to know, and how do you determine those facts? (Use an 
appended sheet if necessary.) 

. (a) Estimate the number of copyrighted items used commercially by you in 
the course of any typical week. 

(b) In connection with what a. of these items do you examine a 
copyright notice? 

. If, as in many countries, copyrighted materials were to bear no copyright 
notice. 

(a) Would your commercial utilization of copyrighted materials be un- 
affected ; less difficult ; or more difficult. ? 

(b) How would you determine the copyright status. of copyrighted materials 
you might wish to use commercially? (Use appended sheet if necessary. 
If this question duplicates question 2(c) in your ease, so indicate.) 

5. On an appended sheet, add any comments you care to make re copyright 
notice as an aspect of your business. 

Name 

Name of Firm 

Type of Business 





STUDY NO. 9 
USE OF THE COPYRIGHT NOTICE BY LIBRARIES 
By JOSEPH W. ROGERS 


January 1959 








CONTENTS 


I. Introduction 
II. Kinds of use 
A. Public service uses 
1. Timeliness of content 
2. Earlier editions 
3. Freedom to copy 
B. Operational uses 
III. Extent of use 
IV. Conclusions 








USE OF THE COPYRIGHT NOTICE BY LIBRARIES 


I.. InTRODUCTION 


The purpose of this paper. is, to present the results of a survey of 
the uses actually made of the copyright notice by libraries. These 
uses have, on the whole, no commercial objective, and are generally 
representative of noncommercial uses made by the general public. 

he concept of copyright notice— 
as a condition of copyright has been embodied in the U.S. law almost from the 
very beginning of Federal copyright legislation—since 1802, in fact. * * * In 
approaching a study of this matter, it must inevitably be asked whether the 
notice requirement is a useless vestige, or whether it has advantages which make 
its continuation in one form or another desirable.! 

Librariés were chosen for this study principally as representative 
of those who make noncommercial uses of copyrighted works. In 
general, the typical noncommercial user is the private citizen who 
uses intellectual works for personal enjoyment or instruction. Since 
libraries serve the general public and have no commercial objective 
in providing this service, their attitudes on copyright questions can, 
to a material degree, be equated with the interests of the general 
public. The copyright notice is, in addition, one aspect of copyright 
with which virtually all librarians have had contact. 

A number of factors dietated limiting the study to a relatively 
small sampling of the many libraries of the country, chosen, not at 
random, but. to be generally representative of library opinion. The 
questionnaire was developed to facilitate tabulation and to encourage 
the writing in of comments. It was distributed in two groups with 
an interval of a few months occurring between mailings. Some 
technical weaknesses in the questionnaire were revealed as returns 
from the first mailing came in. While these were corrected in the 
second mailing, the revision of some questions made it impossible 
to tabulate these particular returns for the entire group. However, 
comments on each question were solicited and were received in large 
number. For some parts of the following analysis, therefore, the 
comments provide the primary source of information; for the rest, 
the statistical results are Seeman’ in tables and are supplemented 
by those comments particularly pertinent to the question. 

The first canvass was of 39 hisee libraries (including two libr 
review periodicals, the Subscription Books Committee of the Ameri- 
can Library Association, and a book wholesaler dealing largely with 
libraries) and 17 divisions of the Library of Congress. The second 
was of’small public, county, and college libraries, one in each of the 
then 48 States. Seventy-four percent of the libraries outside of the 
Library of Congress submitted returns which could be tabulated. 
The high ——- of returns clearly indicated an active interest 
in the problem. This interest may be counted upon to be very 


' Copyright Law Revision Study No. 7, Notice of Copyright, p. 1. [In the present committee print.] 
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evenly distributed in libraries regardless of size: the return from large 
libraries was 77 percent as against 71 percent from the small libraries.’ 


Il. Kinps or Use 


A. PUBLIC SERVICE USES 


In making judgments as to the applicability of library opinion to 
the question of retaining or modifying the copyright notice, it may be 
important to distinguish between the services which libraries{perform 
directly for members of the public and those activities which con- 
tribute principally to operational aspects of library work. These 
latter functions, of course, contribute more or less directly to public 
service, but the distinction between them is drawn here to isolate 
those library uses most clearly representative of ‘public ‘uses. 

All libraries were asked to arrange, in the order of greatest 
importance to them, 10 uses of the copyright notice in all phases of 
their work—selection, acquisition, cataloging, and reference. The 
order resulting from the rankings given by all libraries is shown in the 
following table. To secure this ranking, value factors were given each 
use ranging from 10 (for greatest importance) to 1 (for least 
importance). The first number following each use in the table is the 
eee factor resulting from the returns from large libraries; the second 
number is that resulting from the returns from small libraries. 

2 While it is believed the sampling taken is generally representative of library opinion it must be admitted 

those braries returning 


that it was a very small sampling. The following analysis of the distribution of i 
questionnaires among types of libraries may be helpful in further clarifying the picture: 
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The copyright notice is used to— 


Determine date of content (selection) _..______________-______-______ 10-8 
Determine date of content (reference)___.......-.2.2 022 9-7 
Determine whether copyright date should be recorded (cataloging)._...... 4-10 
Determine whether edition received was edition ordered (acquisitions). __ 5-9 
Secure information regarding earlier editions (reference).___......___-___- 6-5 
Determine whether work can be copied without permission (reference)_... 8-2 
Determine the identity of the copyright owner to secure permission 
Guidtents) 4. kh kass Hea Uek. COD VTieiie de elites oe 7-1 
Search for authorship information (cataloging) _....................-_.- 1-6 
Search for clue as to bias or point of view (reference) ............._.___- 3-4 
Search for clue as to bias or point of view (selection)___._.............__- 2-3 


Thus, it is clear, for example, that both large and small libraries 
consider the notice very important in determining date of content 
(10-8, 9-7). With respect to the use of the copyright date in catalog- 
ing, on the other hand, large libraries attach relatively less significance 
to this use (4), whereas small libraries rank it highest in importance 
(10). Where large libraries attach much importance to the notice in 
handling requests for copies (8) and in determining the name of the 
copyright owner (7), small libraries rank these uses at the bottom 
(2 and 1). The order of the 10 uses in the table is determined by the 
total votes each use received, the largest number first. 


1, Timeliness of content 


The part of the copyright notice of most importance to all libraries 
is the copyright date. The date actually has a variety of uses in 
libraries, but the principal use is in making a determination of the 
timeliness of a particular work—the date of the work’s content. 
Use of the copyright date for this purpose is applied in two major areas 
of library we: oth affecting the quality of the library’s service to 
its public—the selection of works for the collection and the selection 
for patrons of works which most adequately satisfy their inquiries, 

Among the many factors which a selection librarian takes into 
account in judging whether or not a work should be acquired—the 
authority of the author, the reputation of the publisher, the subject 
matter of the work, the method of treatment and presentation, and 
other factors—the timeliness of the content is among the most impor- 
tant. The latest work in a field carries with it a presumption that 
the latest information available has been incorporated into it. Where- 
as examination of the text is necessary to prove finally whether or not 
this is so, the date in the copyright notice is a quick, and generally 
reliable, source of this information. 

Similar considerations affect a patron’s choice among the works 
available in a library collection. Reference libraries take these factors 
into account when their assistance has been requested; they know 
from experience that patrons generally want the latest information 
even when they do not so specify; further, library administrators 
generally take quite seriously their obligation to avoid misinforming 
their public. Supplying out-of-date facts is often tantamount to 
dispensing incorrect information. Such attitudes undoubtedly under- 
lie the librarian’s compelling interest in the copyright date. 

The questionnaire also asked two questions which evoked a great 
many very positive comments, predominantly concerned with copy- 

ight date. These questions were phrased to test the apropenel, 
vanced by author-publisher groups as a means of simplifying the 
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securing of copyright, for the “complete elimination of the notice 
requirements.” * Libraries were asked whether they would be incon- 
venienced if (1) the date were no longer required in the notice and 
(2) the notice itself were no longer required. "The following two tables 
present these results: 


Would you be inconvenienced if date were no longer required in the 
copyright notice? 


Large libraries Small libraries All libraries 


Number |Percent|; Number |Percent; Number | Percent 


Would you be inconvenienced if no notice were required? 


Large libraries Small libraries 


Number | Per- | Number] Per- 
cent cent 





Thus, 94 percent of the large libraries and 85 percent of the small 
libraries reported they would be inconvenienced by the absence of 
the copyright date. Strangely, slightly fewer libraries reported they 
would is inconvenienced by the absence of the entire notice. Written 
comments on these questions clearly demonstrate how strongly librar- 
ians would feel if the notice were no longer required or if the copy- 
right date were no longer required as part of the notice. They also 
—— clear that it is ‘the copyright date that principally concerns 
them. 

Divisions of the Library of Congress, for example, reported their 
degree of inconvenience as: “very great’’; “serious”’; ‘fairly frequent”’; 
“considerable”; “very much”; “this would mean * * * reducing 
searching effectiveness and increasing possibility of purchase of [un- 
wanted] duplicates.” Large libraries used these terms: “severely” ; 
“very great extent”; ‘not too greatly”; “‘very definitely”; ‘could not 
give quality reference service”; “serious in handling technical ma- 
terial”; ‘‘great extent’’; “many hours would be spent trying to deter- 
mine date’’; ‘disastrous’; “would increase research time’’; ‘“‘[would 
be] seriously inconvenienced in working with * * * technical mate- 
rial’; “would need to examine every book, pamphlet, or film * * * 
much more carefully.”” Small libraries were equally positive: ‘great 
uncertainty in regard to accuracy of information in technical and 
scientific books”; ‘considerable extent’’; “very considerably”’; ‘‘seri- 
ously impair our efficient functioning’; “seriously handicapped’’; 
“very great extent”; “serious blow to bibliography in the future’’; 


§ See Copyright Law Revision Study No. 7, Notice of Copyright, p. 47. 
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“extremely inconvenient’’; ‘definite handicap’’; ‘“‘fdate] needed for 
reference work * * * indispensable!!’’; “terribly handicapped’’; “a 
very serious omission’’; “enormously.” 

A few librarians commented on the effect on the public: “scholars 
would * * * be required to depend upon a dated preface or evidence 
outside the book in order to determine recency’’; “attention of public 
users of catalog is drawn constantly to copyright date on catalog 
cards’’; “our readers often use copyright date to determine date of 
content’’; “disastrous both to librarians and to the public’’; “patrons 
of our library also use copyright date for books they want.” 

Others commented eciededliy on the fact that the present law does 
not require date in the notice for maps: 

“Most commercially published maps are not otherwise dated.” 

“The present law * * * is a great inconvenience. This situation 
is unfortunate and should be corrected.” 

“The handicap caused by lack of date in class F [maps] should be 
removed.” 

“T seriously feel it is dishonest for map publishers to distribute 
maps without dates, especially when they do so with the deliberate 
intention of selling an old map as a new or late one. If the publisher 
is given the protection from the public in the unlawful use of his map 
then the public should demand and be given similar protection by 
being assured of getting the map for the Fate desired.” 

“T have heard numerous complaints from various persons that the 
copyright date is not required on maps.” 

he concept of the function of the date in the notice as one of 
protection to the public was carried further by three librarians: 

“The printed notice provides a legal control over unscrupulous 
publishers similar to the requirements of the Food and Drug Admin- 
istration for the listing of the ingredients of patent medicines. 

“T have had enough experience * * * to know that the copyright 
date stands as a hallmark. Its abandonment would result in many 
varieties of minor fraud being perpetrated on the American people. 
The smart buyer has at least some measure of protection as things 
are now.” 

“T think that the copyright statement as now given is a safeguard 
for the consumer, a protection to which he is as entitled as to the 
Se Tey afforded by statements made in compliance with the pure 
ood and drug laws. My concern for any change in copyright state- 
ment is that it should give more protection, rather than less, for the 
consumer.” 

“T do not wish to urge the importance of these points fregardin 
omission of copyright date] too much in opposition to a measure whic 
from the point of view of author’s rights might be a very progressive 
one. The British system is certainly much kinder to authors, while I 
feel the American one is more concerned with the public.” 


2. Earlier editions 


Use of the copyright notice in the public-service activities of libraries 
for information about possible earlier editions is given a place of some 
importance by many libraries especially in the larger ones. The 
questionnaire returns from both large and small libraries placed this 
use about midway between the most and least important uses (values 
6 and 5). 


100 COPYRIGHT LAW REVISION 


Comments indicating this use of the notice included the following: 

“In a medium-sized college library * * * professors are constantly 
wanting (a) the latest edition; or (b) not the latest edition, but one 
that included material excluded in later editions.”’ 

“Need copyright dates of earlier editions.” 

“(Elimination of notice would make it] more difficult to check date 
of original edition and revision.” 

“We use the copyright date to determine whether or not to catalog 
a book as a new edition, assuming when there is a change in the copy- 
right date there has been some chenbe in the text of the book.” 

‘“‘A great help in dating books for which a definite publication date 

is not easily available.”’ 


“The copyright notice is used among other uses to help determine 
the previous history of the work.” 

“Tt is our purpose, as a selection aid for librarians, to deal with only 
current materials; we have a responsibility to our subscribers to be 
sure that the books and other materials we recommend are new. The 
first fact that we note for any book, pamphlet, or film that comes to us 
for consideration is the date of first publication. We rely on the 
copyright statement in American made materials to give us this 
information. We only wish that editions always carried statement of 
copyright of previous editions, or more specific statement of just what 
is newly copyrighted if only a new introduction, illustrations, or 
similarly added material, without changes in the basic text, have 
justified a new copyright.” 

“We often need to know the original copyright date on revised or 
new editions. * * * [We do] not give review space to reprints, and 
one of our safeguards is the first copyright date. In determining 
the extent of revision in a revised edition this notice also leads us 
easily to the original edition and is of considerable use to us. 

“Tn [another publication] we give a good deal of space to reprints. 
* * * The fact that [the original copyright] date appears makes it 
possible to refer to Book Review Digest without much research that 
would otherwise be necessary and this alone is of inestimable help 
to us. 

‘“‘We in reference use [copyright dates] to a fairly considerable 
extent, both in judging recency (though * * * they are a poor clue to 
the extent of revision) and in connection with copying.” 

“(Copyright date is often used] to determine, without actually 
comparing books, whether content is new or just reprint.”’ 

‘To determine whether or not the edition in hand is a revision or 
reprint of an earlier edition.” 

“(If copyright date were eliminated] would not be certain of edition.” 

“Tt would be difficult to ascertain different editions.’ 

“Tt would be difficult to determine the library’s holdings in regard 
to earlier editions of the work.” 


“Our library relies upon the copyright date mainly for the latest 
revision date.” 


3. Freedom to copy 


Libraries look for the copyright notice, and use it when a notice 
is found, as their ype oe or sole guide in determining whether a 
work, or portions of it, may be copied without the owner’s permission 
for the library’s own use or for use by a patron; if it appears that 
permission must be secured, the name in the notice is checked in the 
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process of determining the person or body to be contacted for per- 
mission. 

In the Library of Congress the use of the notice for guidance on 
copying matters is given primary importance. The divisions of the 
Library of Congress ranked their uses of the copyright notice in the 
following sequence, descending in importance: 

Determine whether work can be copied without permission 
(reference). 
Determine the identity of the copyright owner to secure 
permission (reference). 
Determine the date of content (reference). 
Secure information regarding earlier editions (reference). 
Determine date of content (selection). 
Series whether copyright date should be recorded (cata- 
oging). 
Search for authorship information (cataloging). 
Search for clue as to bias or point of view (reference). 
Determine whether edition received was edition ordered (acqui- 
sitions). 
Search for clue as to bias or point of view (selection). 
Compare ranking on page 97, supra. 

As previously noted, most other libraries reported some use of the 
notice for this purpose, varying in degree roughly according to the size 
of the library; large libraries ranked this use just below the use of the 
date to determine date of content; small libraries ranked it last in 
importance. 

he importance of the notice to the divisions of the Library of 
Congress in questions of copying is the result of several factors: (1) the 
comprehensiveness of its collections; (2) the presence of the tools of 
scholarly research (such as the National Union Catalog) which brings 
scholars to Washington for part or all of their work; (3) the strictness 
with which the Library interprets its obligation to protect authors and 
copyright owners against unauthorized copying; and (4) the ease with 
which information can be secured from the Copyright Office as to 
registration data, the names of later owners of the copyright when the 
rights of the person named in the notice have been assigned, the ad- 
dress of the current owner, and the date of expiration of the term. 
Other research libraries possessing the Catalog of Copyright Entries 
can perform some checking of this sort by its use. In general, how- 
ever, libraries providing photocopying services depend upon the notice 
to determine whether or not they have freedom to copy without 
permission. 

The survey asked whether libraries generally regarded the absence 
of a notice in a work as granting authority to copy without permission. 
The following table presents a picture of the returns to this question: 


Large libraries Small libraries All libraries 


Number | Percent} Number | Percent} Number | Percent 
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The indication is that about half of all libraries take for granted they 
may copy freely when no notice is found in the work, whereas a third 
of the libraries pursue a more cautious course and do not make this 
assumption. The remaining sixth presumably either do not provide 
copying services or have not encountered the situation. These 
returns also suggest that libraries regularly make decisions as to their 
freedom to copy by referring to the notice, and also that some probably 
through uncertainty as to when they may or may not copy, follow a 
very cautious course in permitting the making of copies. 


B. OPERATIONAL USES 


Many of the comments which have been quoted thus far no doubt 
pertain partly to the internal operating activities of libraries as well as 
to services given to the public. It may, indeed, be making an artificial 
distinction to separate these functions, since most library house- 
keeping operations contribute, in one way or another, to the effective- 
ness of the public services provided. However, since these uses seem 
to be somewhat further removed from the generally accepted purposes 
of the notice, they will be reported in this section. These uses are, for 
libraries, logical and practical applications of the information con- 
veyed in the notice. 

A few libraries mentioned the use of the name in the notice for the 
securing of permissions. Four libraries mentioned writing to the 
copyright owners named in the notice for permission to use copy- 
righted materials in their own radio and television programs and in 
other public-relations activities. One librarian-author mentioned his 


use of the notice in securing permissions to quote from copyrighted 
works. Four small libraries stated they had frequent occasion to 
check the notice for the name of the person oars authority to grant 


permission, although 23 other libraries indicated they seldom or never 
had occasion to use the notice for this purpose. e small library 
mentioned including the copyright date in booklists issued for public 
distribution, and as essential information supplied in requests for inter- 
library loans. 

There were many comments from libraries of all types regarding the 
relative value of the imprint and copyright dates. Eleven public 
libraries and one college library stated that they preferred copyright 
date to imprint date in cataloging and shelflisting as being more 
reliable in indicating the date of content. This policy also enables 
them to add printings of years subsequent to the year of first publica- 
tion as added copies rather than as new editions. One library, plan- 
ning to remove its older works from its active collections, expects to 
use the copyright date as the basis for separating the collections. 

There is some use of the name of the copyright owner in cataloging. 
One library makes occasional use of the notice when the author’s name 
is given in fuller form; however: “‘since we now use the name as it 
appears on the title page, this use is less frequent.”” Another library 
referred to the name in the notice as the “‘source,”’ suggesting that for 
much material this name would appear nowhere else; another reported, 
“we are * * * alert to the holder of the film copyright since there 
are relatively more sponsored films than books and credit lines do not 
always give sufficient indication of the sponsor.” 
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As this comment suggests, the name in the copyright notice some- 
times provides a clue as to the particular point of view or ‘‘bias”’ of a 
work. Librarians involved in selection, readers’ advisory work, and 
reference are particularly conscious of this factor, especially with works 
dealing with controversial issues and when readers consciously seek 
expressions of opinion on both sides of a question. The name and 
date in the notice, in addition to the names of author and publisher, 
sometimes provide useful clues as to the point of view represented in 
a work, as the following comment indicates: 

I have always stressed [in teaching] the value of copyright information for 
getting clues * * * as a means of identifying certain English imports sold in the 
United States under American imprints. 

The returns from small libraries indicate the notice is used for this 
purpose “seldom” and “often” in approximately equal numbers. 
Large libraries placed this use among the less important ones. 

In acquisitions work, reference to the notice to make sure the edition 
received was the edition ordered and to determine whether the notice 
contained information regarding earlier editions is a common practice 
in all libraries, but especially so in large public libraries. Three- 
quarters of the small libraries indicated such use was made ‘‘always”’ 
or “often.” One small library noted the usefulness of copyright date 
in placing orders for replacement copies of older works. 

An activity related to the ordering of replacement copies was the 
use of the copyright date in discarding operations. Four libraries 
mentioned this use; the following is a typical comment: 

In a continual weeding and discarding process we use the copyright date 
constantly. 

The same library stated that the date was “invaluable” in recatalog- 
ing; this was the only specific mention of recataloging as a separate 
operation. 

The use of the notice in general cataloging work apparently is more 
constant in small than in large libraries. i libraries placed the 
use of copyright date in cataloging among the less important uses, 
whereas 70 percent of the small libraries indicated they always 
examined the notice to determine whether the copyright date should 
be recorded. Large libraries placed the use of the notice for author- 
ship information as the least important use: half of the small libraries 
indicated they referred to the notice “often” or “always” for author- 
ship information. Some of the comments on this use are illuminating: 

“We refer to the copyright notice vicariously through the date on 
the catalog card more often than actually from the verso of the t-p. 
itself; but without the copyright notice, the cataloger preparing copy 
would often be forced to omit the date of publication entirely—to 
our eat discouragement.” 

‘ 


ission of copyright date] would require a change in cataloging 
policy regarding use of latest copyright date in the imprint rather 
than the printing date.” 
“We use the copyright date to determine whether or not to catalog 
a book as a new edition,! 
“(If date were omitted from the notice] many hours would be spent 
in trying to determine the date by Processing Saguctsent staff.” 
e find the copyright date much more satisfactory than publica- 
tion date—especially for date in call number, and adding duplicates.”’ 
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‘“fOmission of copyright date] would be a great hindrance to * * * 
catalogers.” 

“Comprehensive revision of searching and cataloging procedures 
would be required, if copyright notices were to be given up.” 

“For much material there would be no date at all, if there were 
no copyright notice.” 

‘‘We are very much disturbed at even the possibility of a situation 
where the copyright number [i.e., date] woulda not be available. We 
use the copyright number [i.e., date] in our cataloging and shelf listing 
and consider the imprint date much too fickle a date.” 

“In cataloging and adding additional or replacement copies it is 
often easy [by use of copyright date] to determine through card 
catalog whether handling new editions or just reprints.’ 

“‘We use the copyright date in all cataloging, in preference to pub- 
lication date.’ 

“(Copyright date] is an integral part of the cataloging process.” 

“In iiou cataloging [copyright date] is considered essential.’ 

‘We always use [copyright dat te] for research in cataloging processes.”’ 

One librarian communicated his record cataloger’s wish that a copy- 
right date appeared on sound recordings. 

The copyright date has usefulness in facilitating the arrangement 
ooo collections. The following comments specifically mentioned 
this use: 

“Tt is our plan to shelve and store our books by date, i.e., remove 
the older books from shelves in public rooms on a date basis, and 
our shelf list consequently needs to carry the copyright date as the 
imprint date is too impractical in this respect.” 

“We use the year ian of copyright * * * for indicating edition 
sequence in book organization.” 

se of the copyright date in the handling of rare books and in 
bibliographical work generally, was mentioned in some of the com- 
ments from divisions of the Library of Congress: 

“In any work connected with the purchase of rare books, the copy- 
right date is an essential guide. * * * I have used the copyri ht 
information steadily * * * to establish definitive editions and first 
editions. * * * The copyright date is the birth certificate of a book 
and just as necessary a part of library vital statistics as a person’s 
birth certificate. To omit it from the official description of the book 
would seem to me as careless and inadequate as for a State to keep 
no records of its population.” 

“In bibliography especially and in the treatment of rare books 
generally the copyright notice is an essential clue to the publishing 
of any book or pamphlet.” 

“Our bibliographers constantly use this information in determining 
first editions.” 

Ill. Extent or Use 


Two questions—essentially “do you use the notice?” and “how 
often?”’—revealed that nearly all libraries referred to the copyright 
notice with great frequency. The tabulation of replies to the first 
question from all respondents is given in the following table: 
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Do you use the copyright notice? 


Large libraries Small libraries All libraries 





Number | Percent} Number | Percent} Number | Percent 




















WOR Unb ieee alin si ee 47 100 32 94 79 98 
NG. cbraenhodnixdesecen= vecchalnrte renee 0 0 2 6 2 2 
Bhai 666i eensg 6s $a-e his -5a0 OE bien ees Beli. <n5i4- SB. j.cu--..+ 


The survey thus indicates that 98 percent of all libraries make some 
use of the copyright notice. 

To determine frequency of use the questionnaires asked libraries 
to estimate the Gumntide of uses per day or week for each of the prin- 
cipal copyright classes. A great many libraries supplied no estimates 
at all, and many others gave them only for books or for books and 
periodicals. All estimates reported were converted, to the extent 
this was possible, to number of uses per year, rounded to the nearest 
thousand. The results are shown in the following table: 


How many times a year is reference made to the copyright notice? 





Copyright class Large Small All 
libraries libraries libraries 

ee ee 419, 000 551, 000 
PUnIpGN it on onde iA dik ae lech ted iclieeaene 56, 000 66, 000 
OG sgt cicin enti ccininiye tien deren tall 21,000 27, 000 
WN ie tac nepal cutee aera tdcdna apenonenae ase iaseanaen 19, 000 26, 000 
Werknol ert and plagtoes 6.66 i 45 on yee idn SA ede 10, 000 21, 000 
NRA RSet patie ee = BES ae YEH << 2, 18, 000 
WSU PNB. os isisbi lad Ai Aa aia cbinh 13, 000 15, 000 
Mts ccitsntecncekasat cenraatennnses naan eee 540, 000 724, 000 
Eeisantay tenon) 5 ob ss in nt Ah . 5b RICO Si 5 Adda edith 47 
A. Vemnge. canal Wee 00 BOB enins debe be eres cchtipnadabenminmispeddndindinorhdpoommentaon 15, 404 


Because these are estimates which undoubtedly include a relatively 
high degree of error, it is probably not safe to draw any but the most 
obvious conclusions. Assuming these libraries are representative of 
libraries in general; it seems quite clear that each library uses copy- 
right notices many thousands of times a year, principally the notices 
contained in books. 

This conclusion is further supported by many of the comments 
made in answer to this question, which often came from libraries 
which did not make estimates: 

“The section heads refuse to even guess.” 

“Too many to count.” 

“Regarding books and periodicals: several hundred thousand 
times per year. Regarding dramas, music, maps, and art: impossible 
to even guess.” 

“T cannot venture a guess.” 

" any, Many times. Actual number almost impossible to esti- 
mate. 

“Cannot possibly estimate.” 
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“Probably hundreds of times a day—counting use in books and on 
catalog cards.” 

It is also clear that libraries acquire a preponderance of copy- 
righted as against noncopyrighted materials. The questionnaire 
included a request for estimates of the percentage of the works 
acquired in each major copyright class that contained copyright 
notices. Since most Library of Congress divisions canvassed do not 
have custody of collections and since no one division could be asked 
to represent the institution as a whole, tabulation was made only of 
the returns from other libraries: 20 of the 30 large libraries, and 31 
small libraries, a total of 51, responded by giving estimates for books; 
considerably fewer estimates of receipts of other materials were given 
as the following table indicates: 


Number of libraries reporting percentage of works 
acquired containing copyright notices Total num- 
ber of librar- 
ies reporting 
76 to 100 51 to 75 26 to 50 Up to 25 
percent 


Moe Dor -II 


This table demonstrates that copyright materials, except for works 
of art, predominate as against noncopyrighted works in the acquisi- 
tions of American libraries (87 percent of the estimates fell in the 
76-100 percent and 51-75 percent columns). In the case of books, 
periodicals, dramas, and music, copyrighted materials constitute 75 

ercent or more of the acquisitions of most libraries. Considering 
fhodies alone, 41 (or 80 percent) of the libraries responding placed 
copyrighted accessions at 75 percent or more of the total, and 48 (or 
94 percent) placed them at 50 percent or more. In this category a 
great many libraries indicated by write-ins that 90 percent or more of 
their purchases were of copyrighted books. Separate analyses of the 
estimates of large and small libraries reveal that it can be said, as a 
general rule, that the smaller the library the higher the percentage of 
copyrighted works acquired. 
he Library of Congress varies materially from this pattern by 
virtue of its very large receipts of noncopyrighted domestic docu- 
ments, of foreign works acquired by purchase and through exchange, 
and of manuscripts, recordings, materials for the blind, and other 
materials acquired by gift, purchase, or exchange. Copies of copy- 
righted works transferred currently to the Library of Congress now 
exceed 200,000 pieces a year (including some duplicates); neverthe- 
less, in relation to the Library’s total receipts (on a “piece’’ basis) 
this quantity may represent less than 25 percent of the total of the 
Library’s annual receipts. Obviously, an appraisal of the public- 
service value of one group of receipts as against another might well 
present a quite different qualitative aspect than these quantitative 


estimates suggest; this study does not attempt to make any such 
evaluation. 
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IV. ConcLusions 


The results of this survey point to many conclusions; the following 
ee to be clearly supported and of most pertinence to the kind 
of notice provision which a revised copyright law should contain: 

Almost all libraries make frequent use of the copyright notice for 
some purposes. ‘There is no question but that copyright notices are 
referred to in any one library many thousands of times a year. 

Most libraries, other than the Library of Congress, acquire more 
works containing copyright notices than works which do not. This 
is true of all library materials now subject to copyright except works 
of art (i.e., books, periodicals, dramas, maps, music, and still and 
motion pictures). 

The notice is used by librarians in giving direct service to the public 
and also in selecting, acquiring, and organizing materials for service. 

Many librarians use the copyright notice as their principal if not 
sole guide in determining whether a work, or portions of it, may be 
copied without permission; they check the name in the notice in 
determining the person or body to be contacted for permission. Far 
more use of the notice for this purpose is made by the Library of 
Congress than by libraries generally, and more by large libraries than 
small ones. 

The copyright notice is of concern to libraries principally because it 
—— the copyright date; the name in the notice is of secondary 
utility. 

The copyright date is widely interpreted by libraries as the date of 
the content of the work; to the extent that the date of content sug- 
gests that the work contains the latest information available or the 
information available at a particular time, it is a conveniently placed 
indication of the possible value of a work, and as such is useful both 
in selecting works for addition to the collection and in assisting 
library users in making the best use of the materials in the collection. 

This use of oar date is representative of the noncommercial 
use made of the notice by the general public; particularly by those 
who tend to discriminate in their choice of materials on the basis of 
the date of the content. 

Some librarians consider the notice (especially the date) as a pro- 
tection of the public against misrepresentation of the content, much 
as the labeling requirements of the Pure Food and Drug Act (and 
similar labeling laws relating to other products) protect the public in 
the use of such products. 

The copyright date has other uses in libraries, notably that of con- 
veying information regarding earlier editions of the same work. The 
date is used in such other library activities as cataloging, shelf listing, 
recataloging, discarding, ordering replacement copies, arranging edi- 
tions of the same work on the shelves, retiring older works to storage 
collections, and identifying rare books. 

Most libraries would be inconvenienced, many quite seriously, if 
copyright date were no longer required in the notice, or if the notice 
itself were no longer required. Some libraries mentioned their past 
and present difficulties occasioned by the lack of a copyright date in 
the notice for maps, and urged strongly that date should be required 
in the notice for maps as well as for other materials. 
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FALSE USE OF COPYRIGHT NOTICE 





The present copyright law (17 U.S.C. sec. 105) makes the following 
provision to prevent the misuse of the copyright notice: 

Any person who, with fraudulent intent, shall insert or impress any notice of 
copyright required by this title, or words of the same purport, in or upon any 
uncopyrighted article, or with fraudulent intent shall remove or alter the copy- 
right notice upon any article duly copyrighted shall be guilty of a misdemeanor, 
punishable by a fine of not less than $100 and not more than $1,000. Any person 
who shall knowingly issue or sell a article bearing a notice of United States 
copyright which has not been copyrighted in this country, or who shall knowingly 
import any article bearing such notice or words of the same purport, which has not 
been copyrighted in this country, shall be liable to a fine of $100. 


The purpose of this study is to examine the history, interpretation, 
and utility of this section with a view to considering whether a similar 
provision, in substantially the present form or with modifications, 
should be incorporated in a revised copyright law. Regardless of 
whether, in a new law, copyright notice is required or merely per- 
missive, fraudulent notices would of course be possible. 


1. LEGISLATIVE HISTORY 


The Act of April 29, 1802, which was the first Federal statute to 
require a notice in copies of copyrighted works,' also contained a 
provision imposing a penalty for the use of a false copyright notice.’ 
Some such provision has been in the copyright law ever since.* 

The statutes prior to 1909 imposed a penalty of $100 recoverable 
in & qui tam actions with one-half of the penalty going to the person 
bringing the action and the other half to the U.S. Canecetiias. Prior 
to 1897 this penalty was imposed only upon a person who inserted 
or pecan a copyright notice on copies of a work for which he had 
not obtained a copyright. The act of March 3, 1897, extended the 
same penalty to a person who knowingly issued, sold, or imported 
articles bearing a false notice of U.S. copyright. The latter act also 
specified that the penalty for insertion of a false notice was applicable 
whether the article was subject to copyright or not. 

These provisions were modified in the act of 1909‘ to read as they 
still do in the present law (17 U.S.C. sec. 105, quoted above). Fraudu- 
lent intent was made an essential element of the offense of inserting a 
notice in an uncder aso iee article; the removal or alteration of the 
notice in a copyrighted article with fraudulent intent was made an 
offense; and the penalty for these offenses was to be a fine of from $100 

12STAT. 171, c. 36, § 1 (1802). The first Federal copyright statute enacted in 1790 required a notice to be 
published in newspapers: 1 STAT. 124, c. 15, § 3. 

22 STAT. 172, c. 36, § 4 (1802). 

4 STAT. 438, c. 16, § 11 (183i); 16 STAT. 214, c. 230, § 98 (1870); REV. STAT. 1873, § 4963; 26 STAT. 


1109, ¢. 565, § 6 (1801); 29 STAT. 694, c, 392, § 1 (1897); 35 STAT. 1075, c. 320, §§ 29, 30 (1909). 
4 §§ 29, 36, 35 STAT. 1075 (1909). 
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to $1,000, the qui tam action being abolished.’ For knowingly 
issuing, selling, or importing an article with a false notice the fine 
remained $100. 

The committee report ® on the bill which became the act of 1909 
merely summarized these provisions with no further explanation. 

The introduction in 1909 of fraudulent intent as an essential element 
of the offense of inserting a false notice may be explained by a change 
then made in the scheme for obtaining a copyright. Before 1909 
copyright was obtained by registering a claim in advance of publishing 
copies of the work. The notice on the published copies was therefore 
a statement of fact that copyright had already been obtained; and it 
was thus appropriate to penalize the insertion of a notice when copy- 
right had not been obtained by prior registration. 

In the act of 1909, a different scheme of obtaining copyright was 
established. Copyright was secured upon publishing the work by 
inserting the copyright notice in the published copies; registration 
was made a subsequent act. Thus, the notice was no longer a state- 
ment of fact as to prior registration, but was not an assertion that the 
claimant believed he was entitled to secure copyright and that he did 
so by the insertion of the notice itself. Under this new scheme, the 
insertion of a false notice under an honest mistake—as where the 
claim of copyright honestly made proves to be invalid—was not to 
be penalized. Instead, the penalty was imposed for the insertion of a 
notice with fraudulent intent. 


2. JUDICIAL DECISIONS 


There are only a few decisions involving false notices. In Rosen- 
bach v. Dreyfuss,’ decided in 1880, the defendant was charged with 
falsely affixing a copyright notice to patterned prints with lines show- 
ing how the paper was to be cut and joined to make balloons and 
hanging baskets. The court held that under the statute then in 


effect (Revised Statutes of 1873, sec. 4963) the penalty was applicable 
only when the false notice was placed on a copyrightable article. 
Holding that the prints in this case were not copyrightable, the court 
dismissed the action. 

A similar ruling was made in Taft v. Stephens Lithographic & En- 
graving Co® in 1889. The plaintiff sought to have the penalty of 
$100 for each of 10,000 copies (a total of $1 million, of which the 
plaintiff would receive half) imposed upon the defendant for inserting 
a false notice in an uncopyrightable article. The court held, first, 
that the printing of many copies was a single continuous act, though 
done on different days, for which no more than one penalty could 
be recovered; and further, that since the article was admittedly not 
copyrightable, the statute (Revised Statutes of 1873, sec. 4963) did 
not apply. 

The ruling in the Rosenbach and Taft cases was overturned by the 
act of March 3, 1897, which made the penalty for false notice appli- 
cable “whether such article be subject to copyright or otherwise.’ ® 
“s It is interesting to note that in a recent bill for the protection of ornamental designs of useful articles, 
H.R. 8873, 85th Cong., lst Sess., introduced on July 23, 1957, it was provided in § 26 that any person could 


a for the penalty of $500 for the false use of the design notice, one halt of the penalty going to the person 
suing. 
6 House Report No. 2222, 60th Cong., 2d Sess. 
12 Fed. 217 (D.C.N.Y. 1880). 
C.C.E.D. Mo. 1889). 
929 STAT. 694, c. 392, § 1 (1897). 
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Likewise, the present law, which refers to a notice inserted with 
fraudulent intent on “any uncopyrighted article,’’ would seem to 
apply whether the article is copyrightable or not. 

In a case decided in 1896, Rigney v. Raphael Tuck & Sons Co.," 
the insertion of a false notice in a book was held subject to the penalty 
though the notice appeared in a position other than those specified in 
the statutory provision requiring a notice. The court said: ‘The 
language of the [penalty] section is more broad, and seeks to prevent 
the insertion of a false notice ‘in or upon’ a book.” Similiar broad 
language appears in section 105 of the present law. 

In another case decided in 1896, Rigney v. Dutton," the penalty was 
applied where the defendant placed a notice on a reproduction of a 
picture in a trade paper advertising the uncopyrighted picture for 
sale, although the defendant claimed that the notice had been used 
to inform propsective purchasers that the picture would be copy- 
righted. ‘This result might not be reached in similar circumstances 
under the present law where fradulent intent is a necessary element of 
the offense. 

In contrast with Rigney v. Raphael Tuck & Sons Co., where mis- 
placement of the notice was held no defense, it was held in Hoertel v. 
Raphael Tuck & Sons Co.," that the penalty was not applicable where 
the false notice did not contain the year date required for a valid 
notice. The statute in question, section 4963 of the 1873 Revised 
Statutes, like the present statute, referred to a false use of the notice 
“or words of the same purport.” * 

In a dictum in G. & C. Merriam Co. v. United Dictionary Co., it was 
said that where a dictionary was copyrighted and published in the 
United States, the insertion of the notice in a British edition containing 
additional uncopyrighted matter would have violated the false notice 
provision.’* This dictum seems questionable at best. Under the 
present law, at least, such a notice could serve to secure copyright in 
the additional matter, or could be used appropriately to indicate an 
existing copyright in material incorporated in a new edition. In any 
event such a notice would not be a violation of section 105 unless 
inserted with fraudulent intent. 

No reported cases since 1909 have been found involving a prosecu- 
tion for violation of the fraudulent notice provisions. In Penn 
Sportservice v. Goldstein,” a suit for infringement, the court held that 
the defendant’s compilation of the names and numbers of baseball 
players was not copied from the plaintiff’s compilation but was derived 
rom common sources in the public domain. Regarding the plaintiff’s 
contention that the copyright notice in the defendant’s compilation 
was fraudulent, the court, without deciding that question, said: 
“Tf that be true, it would mean only that defendant is subject to pro- 
ceedings for violation of the copyright statute, and would not of itself 
entitle the plaintiff to relief by injunction.” 

© 77 Fed. 178 (C.C.8.D.N.Y. 1806). 

77 Fed. 176 (C.C.S.D.N.Y. 1896). 

12 94 Fed. 844 (C.C.8.D.N.Y. 1899). 

13 Mention may be made, in passing, of another case which seems to have little present significance: it was 
held in McLaughlin v. Raphael Tuck & Sons Co., 191 U.S. 267 (1903) that in accordance with the proviso in 
the Act of March 3, 1897, the offense of knowingly selling articles containing a false notice, newly provided for 
in that Act, did not apply to the sale thereafter of articles imported before the passage of that Act. 

14 146 Fed. 354 (7th Cir. 1906). The main question in this case was whether the notice was required in the 
British edition to preserve the United States copyright, the court holding it was not. 


16 Copyright notices frequently eo to a copyright claim in a part only of the material in a publi- 
c. 


aa. on for example, Wrench v. Universal Pictures Co., 104 F. Supp. 374 (S.D.N.Y. 1952); and see 
17 U.S. 


. $7. 
16 35 F. Supp. 706 (D.C. Pa. 1940). 
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8. LEGISLATIVE PROPOSALS SINCE 1909 


A number of bills for general revision of the copyright law were in- 
troduced between 1924 and 1940. These bills differed as to whether a 
copyright notice was to be required or merely permissive. Neverthe- 
less, in either case, all of the bills contained provisions substantially 
similar to those in the present law, penalizing the fraudulent insertion 
or removal of a notice, and the issue or sale knowingly of articles bear- 
ing a false notice.” 


4. OTHER FEDERAL STATUTES PENALIZING FALSE MARKING 


(a) The patent law provides for the marking on patented articles of 
a notice of patent consisting of the word “patent” or the abbreviation 
“‘pat.”’ together with the number of the patent." It further provides 
penalties for false marking as follows: ” 


(a) Whoever, without the consent of the patentee, marks upon, or affixes to, 
or uses in advertising in connection with anything made, used, or sold by him, 
the name of any imitation of the name of the patentee, the patent number of the 
word “patent,” “patentee,”’ or the like, with the intent of counterfeiting or 
imitating the mark of the patentee, or of deceiving the public and inducing them 
to believe that the thing was made or sold by or with the consent of the patentee; or 

Whoever marks upon, or affixes to, or uses in advertising in connection with any 
unpatented article, the word ‘‘patent” or any word or number importing that the 
same is patented, for the purpose of deceiving the public, or 

Whoever marks upon, or affixes to, or uses in advertising in connection with 
any article, the words “patent applied for,” “patent pending,” or any word im- 
porting that an application for patent has been made, when no application for 
ee has been made, or if made, is not pending, for the purpose of deceiving the 
public— 


Shall be fined not more than $500 for every such offense. 

(b) Any person may sue for the penalty, in which event one-half shall go to the 
person suing and the other to the use of the United States. 

Inasmuch as patents are obtained by application to, and issuance 
by the Patent Office” the situation here is similar to that of copyrights 
before 1909 when copyright was obtained by a registration before 
publication of the work so that a copyright notice reflected a prior 
registration. Copyright is now obtaimed by inserting the notice in 
the published copies of the work.”* 

(b) There are various other Federal statutes providing criminal 
penalties for false marking, which may be somewhat analogous to false 
notice of copyright. For example, section 333 of title 21, United 
States Code, provides criminal penalties for the violation of section 331 
which prohibits, among other things, the misbranding of any food, 
drug, devise, or cosmetic in interstate commerce. Another example 
is section 2074 of title 18, United States Code, which provides criminal 
penalties for knowingly issuing or publishing any counterfeit weather 
forecast falsely representing it to have been issued or published by 
the Weather Bureau or other Government agency. 


[" Ep, Stee bill of 1924, H.R. 9137 
0 , 

Cong., 2d Sess. § 34 (notice permissive, § 34); Dill bill of 1932, S. 3985, 72d Cong., Ist Sess. § 7 (notice required, 
} 6); Duffy bill of 1935, 8. 3047, 74th Cong., Ist Sess. (§§ 29 and 30 of 1909 Act left unch ed; notice required, 
8 


68th Cong., Ist Sess. § 33 (notice permissive, § 20); Perkins bill 
.R. 11258, 68th Cong., 24 Sess. § 44 (notice permissive, iis; Vestal bill of 1930, H.R. 12549, 71st 


7); Sirovich bill of 1936, H.R. 11430, 74th Cong., § 30 (notice required, § 9); Thomas bill of 1940, 

. 3043, 76th Cong., 3d Sess. i 18 (notice not required, §§ 2, 17(3)). 

18 35 U.S.C. § 287 (1952). Failure to affix the notice precludes the recovery of damages for infringements 
occurring before the infringer was notified. 

1935 U.S.C. § 292 (1952). 

2% See 35 U.S.C. §§ 111, 131, 151 (1952). 

3 See supra, p. 114. 
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5. PROVISIONS IN OTHER COUNTRIES PENALIZING FALSE INFORMATION 
IN COPYRIGHT WORKS 


The Philippine copyright law,” which was patterned after the 
U.S. law with modifications, requires the placement of a copyright 
notice on published copies of works for which copyright has been 
obtained by registration (sec. 11); and criminal penalties are provided 
for a false notice (sec. 21). 
he copyright laws in several other countries provide criminal 

penalties for false information given in copies of works. The follow- 
ing are examples of various provisions of this character. 

The Mexican law * provides that published copies should contain 
a copyright notice (art. 23) and certain information regarding the 
author, publisher, printer, and the edition (arts. 54-58). Criminal 
penalties are imposed upon publishers or printers who insert false 
statements of any of these items (art. 137). 


The law of Chile ™ requires registration to acquire copyright 
(art. 1); and authors or publishers ae issue copies of a work conta 
a false indication that copyright has been acquired, or ‘“‘who in any 
other manner mislead third parties with regard thereto,” are liable to 
a fine (art. 23). Similarly, Peru appears to impose a fine on an author 
who indicates that his work is copyrighted without having made the 
required registration.?® 

he law of Argentina * imposes a penalty upon any person who 
publishes a work with a false designation of the publisher, author, or 
title of the work (art. 72 (b), (c)). Similar provisions are found in 
the law of Paraguay.” 

The law of the Netherlands * penalizes anyone who intentionally 
and unlawfully changes the indication of the author or the title of 
the work. The German law * imposes a fine upon any person who 
intentionally affixes the name of an author of a work upon a reproduc- 
tion not made by him. Japan ™® penalizes the false attribution of 
authorship in published copies of a work (art. 40) and the alteration 
of the author’s name or the title of the work without his consent 
(art. 38). 

The United Kingdom * provides civil remedies for the false at- 
tribution of authorship. Canada * imposes criminal penalties upon 
anyone who changes the title or the name of the author of a dramatic 
or operatic or musical work in connection with its public performance. 


6. ANALYSIS OF SECTION 105 


Section 105 of the present copyright law imposes criminal penalties 
for three kinds of acts involving false copyright notices: (1) insertin 
a notice in an uncopyrighted article with fraudulent intent, (2 
removing or altering the notice in a copyrighted article with fraudu- 


% Philippine Act No. 3134 of March 6, 1924. 

23 Mexican Federal Copyright Law of Dee. 29, 1956. 

% Chile Decree-Law No. 345 of March 17, 1925, as amended by Law No. 9549 of Dec. 28, 1949, 

25 Peru Supreme Resolution of Feb. 5, 1915, Article 8. 

% Argentine Law No. 11.723 of Sept. 28, 1933, as amended by Legislative Decree No. 12.063 of Oct. 2, 1957. 
_ Paraguay Decree Law No. 3642 of March 31, 1951, as approved by Law No. 94 of July 5-10, 1951, Ar- 


cle 62. 
28 Netherlands Copyright Law approved by Royal Decree of Sept. 23, 1912, as amended, Article 34. 
29 German Act of Jan. 9, 1907, as amended (Concerning Copyright in Works of Art and Photography)‘ 


30 Japanese Law No. 39 of March 4, 1899, as amended. 
81 U.K. Copyright Act, 1956, 4 & 5 Eliz. 2, Ch. 74, § 43. 
32 Revised Statutes of Canada, 1952, Ch. 55, § 26(2). 


118 COPYRIGHT LAW REVISION 


lent intent, and (3) knowingly issuing, selling, or importing an un- 
copyrighted article bearing a notice. 

Leaving aside for the moment any question regarding the detailed 
language of section 105, some observations may be made regarding 
its substance. 

(a) The reason why the U.S. copyright law has continuously pro- 
vided penalties for false copyright notices seems fairly obvious. The 
notice is expected to inform the public that the work is copyrighted, 
and also to identify the copyright owner at the time of publication 
and the year from which the copyright dates. Notices should be as 
reliable as possible, and the public should be protected against false 
assertions of copyright. 

As long as the notice reflected an existing fact within the claimant’s 
knowledge, as it did before 1909 when the notice constituted a state- 
ment that the prior registration then required to obtain copyright 
had been made, it was logical to penalize the act of placing a notice 
of copyright on a work that had not in fact been copyrighted. But 
the gist of the offense is different where, as under the present law, 
copyright is not obtained prior to the insertion of the notice, but is 
obtained by the very act of inserting the notice in published copies. 
Under the present system, the notice is not a representation of an 
existing fact, but is an assertion of the claimant that he is entitled to, 
and does, claim copyright in the work. Assuming that the claim is 
made in good faith, there would seem to be no justification for im- 
posing a criminal penalty on the claimant if his claim is ultimately 
held invalid. 

The assertion of a claim of copyright which the claimant knows 
to be false, however, would appear to warrant a criminal penalty. 
This was evidently the basis for the present provision of 17 U.S.C. 
105 penalizing the insertion of a notice ‘‘with fraudulent intent.” 

In view of the importance of the notice, both to the claimant and 
to the public, the same premise has apparently been thought to justify 
the present provision of 17 U.S.C. 105 penalizing the removal or 
alteration of a notice “with fraudulent intent.” 

Prevention of the circulation of articles bearing a false copyright 
notice has also been thought desirable; but persons who circulate 
such articles innocently should not be penalized. Thus, the present 
provisions of 17 U.S.C. 105 impose a penalty on any person who 
“knowingly” issues, sells, or imports any article bearing a false notice. 

Though section 105 has rarely been invoked before the courts, it 
may be salutary for its deterrent effect. As indicated by the previous 
revision bills of 1924-40, whether in a new law the copyright notice 
is required or merely permissive, it has apparently been considered 
desirable to provide penalties for fraudulent notices. 

(b) In practice, the Copyright Office receives a number of applica- 
tions for the registration of copyright claims which it finds to be 
unfounded. This suggests the question of the propriety of a claim- 
ant’s continuing to issue copies bearing the notice after the Copyright 
Office has denied his application for registration on the ground that 
his copyright claim is invalid. 

The conclusion of the Copyright Office that a claim is invalid can- 
not be regarded as a final determination. Its denial of registration 








‘ion 





COPYRIGHT LAW REVISION 119 






is subject to review by the courts,* and a court might hold valid a 
claim deemed invalid by the Copyright Office. 

A claimant who is denied registration may believe that his copy- 
right claim is nevertheless valid. If he continues thereafter to pub- 
lish copies of the work, the notice on the copies is necessary to preserve 
his claim; publication without the notice would constitute an abandon- 
ment of his claim. He might bring an action against the Register to 
compel registration, and have the validity of his claim adjudicated 
in such action;* but in addition to the expense involved, in order to 
preserve his claim he would need to suspend publication or to continue 
using the notice during the pendency of that action. 

In a case where the claim is ee invalid, the fact that 
registration was refused for that reason might conceivably be con- 
sidered some evidence that continued use of the notice thereafter was 
made with fraudulent intent. But the question of the validity of a 
copyright claim in any particular case may not be a matter of fact, 
but one of judgment on which persons could differ in good faith. If 
the claimant believes, in good faith, that his claim is valid notwith- 
standing the refusal of registration, his continued use of the notice 
would not be with fraudulent intent Nor would there seem to be 
any justification for making him criminally liable for continuing to 
7 zr notice in good faith in order to preserve a claim he believes 
valid. 

(c) Assuming that penalty provisions similar to those in section 
105 are to be retained in the law, there may be some question as to 
whether the language of that section is entirely appropriate. It refers 
to the fraudulent insertion of a notice in any “uncopyrighted” article, 
the fraudulent removal or alteration of the notice in a “duly copy- 
righted” article, and the issue, sale or import, knowingly, of an article 
bearing ‘“‘a notice of U.S. copyright which has not been copyrighted 
in this country.” These references to notices in “copyrighted”’ 
or “uncopyrighted”’ articles appear to be vestiges of the pre-1909 
law under which the existence of copyright depended upon whether 
registration had been made before the work was published with the 
notice. Under the present law, if a work is eligible for copyright, 
it is copyrighted by inserting the notice in the published copies. It 
seems anomalous to speak now of a notice on an “uncopyrighted”’ 
work, as if copyright depended upon an act to be completed prior to 
the use of the notice. 

Moreover, it is conceivable that a notice might be placed on copies 
of a copyrighted work (e.g., as reissued) in which a false name or date 
is given with fraudulent intent; and query whether a person who re- 
moves or alters a notice with fraudulent intent should escape liability 
if the copyright claim is ultimately held invalid. Section 105, since 
it refers to ‘‘uncopyrighted” articles in the first instance, and to 


33 Denial of registration was held erroneous in King Features Syndicate, Inc. v. Bouvé, Register of Copy 
rights, 48 USPQ 287 (D.C.D.C. 1940) and in Twentieth Century For Film Corp. v. Bouvé, 33 F. Supp. 463 
(D.C.D.C, 1940), aff'd in 122 F. 2d 51 (D.C. Cir. 1941). However, no question of copyrightability was in- 
— a cases, the question being the adequacy of page proofs as deposits and whether they had 

n published. 

% No case has been found so holding. In a dissenting opinion in Vacheron v. Benrus Watch Co., 260 
F. 2d 637 (2d Cir. 1958) Judge Clark considered copyrightable an ornamented watch which the Copyright 
Office had refused to register as not copyrightable. 

35 In the few cases where such actions have been brought, the Register’s finding that the work was not 
copyrightable has been sustained: Everson v. Young, 26 Wash. L. Rep. 546 (Sup. Ct. D.C. 1898); Brown 
Instrument Co. v. Warner, 121 F. 2d 910 (D.C. Cir. 1947), cert. denied 332 U.S. 801 (1947); Bailie and Fiddler 
v. Fisher, 258 F, 2d 425 (D.C. Cir. 1958). 
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“‘copyrighted”’ articles in the second instance, might be construed as 
not applicable in these situations. 

Consideration might therefore be given to amending the language 
of section 105 to refer to the insertion of a false notice with fraudulent 
intent, the removal or alteration of any notice with fraudulent intent, 
and the issue, sale or importation of copies bearing a notice known to 
be false—without reference to whether the work is ‘‘copyrighted.”’ 


7. RESTATEMENT OF THE ISSUES 


In a general revision of the copyright law, it is suggested that 
consideration be given to the following questions regarding the present 
section 105: 

(1) Should provisions be retained in the law to impose criminal 
penalties for— 

(a) placing a false copyright notice in an article with fraudulent 
intent? 

(6) removing or altering the copyright notice in an article with 
fraudulent intent? 

(c) knowingly issuing, selling, or importing an article bearing a 
false copyright notice? 

(2) If so, should the language of section 105 be amended? (See 
pp. 119-120 above.) 
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COMMENTS AND VIEWS SUBMITTED TO THE COPYRIGHT 
OFFICE ON FALSE USE OF COPYRIGHT NOTICE 


By Harry R. Olsson, Jr. 
Apri 22, 1959. 
* « * ~ * * ” 

False use of copyright notice 

(a), (b), and (¢) The criminal penalties should be retained for placing of false 
copyright notice on an article with fraudulent intent, or for removing or altering 
the notice with fraudulent intent or knowingly issuing, selling or importing an 
article bearing a false copyright notice. 

(d) The language of section 105 should not have reference to whether a work 
is “copyrighted”’ since the adjectives now there make clear what is intended and 
““copyrighted”’ leads to confusion. 


* * * * * * * 


Harry R. Oxsson, Jr. 





By Richard H. Walker 


(The Curtis Publishing Co.) 
May 4, 1959. 
x * * * * * * 


False use of copyright notice 


Even though the problem here posed does not appear to be a large one, the 
criminal penalties should be retained for whatever good they do in keeping the 
problem small. The amending language suggested in the study would be an 
improvement over the existing statute. 


* * * * *” * * 


Ricx#arp H. WALKER. 
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